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NOMINATIONS TO THE FEDERAL 
COMMUNICATIONS COMMISSION AND TO 
THE DEPARTMENT OF COMMERCE 
(NATIONAL TELECOMMUNICATIONS AND 
INFORMATION ADMINISTRATION) 


TUESDAY, SEPTEMBER 12, 2006 

U.S. Senate, 

Committee on Commerce, Science, and Transportation, 

Washington, DC. 

The Committee met, pursuant to notice, at 10 a.m. in room SR- 
253, Russell Senate Office Building, Hon. Ted Stevens, Chairman 
of the Committee, presiding. 

OPENING STATEMENT OF HON. TED STEVENS, 

U.S. SENATOR FROM ALASKA 

Senator Stevens. Good morning. We have a hearing this morn- 
ing on nominations from the President for the Chairman of the 
Federal Communications Commission and the nominee for the As- 
sistant Secretary of Commerce for Communications and Informa- 
tion. We welcome all of you and thank you for coming, and thank 
the nominees for their willingness to serve. 

Kevin Martin is currently serving as Chairman of the FCC, and 
has been with the agency since 2001. Prior to joining the FCC, Mr. 
Martin served as a Special Assistant to the President for Economic 
Policy, as well as an advisor to FCC Commissioner Harold 
Furchtgott-Roth. 

Mr. Martin, I understand Senator Burr is here to introduce you 
this morning, and we look forward to his remarks. 

As many of you know, this Committee recently passed the com- 
munications reform bill which would address many of the policy 
issues that are also before the FCC, and we look forward to hearing 
from Chairman Martin about the agency’s activities. 

John Kneuer has been nominated to be an Assistant Secretary 
of Commerce for Communications and Information. If confirmed, 
Mr. Kneuer will oversee the National Telecommunications Informa- 
tion Administration, which we call NTIA, and that is the principal 
advisor to the President on telecommunications information policy. 
Mr. Kneuer was named Deputy Assistant Secretary of NTIA in 
2003, has been the Acting Assistant Secretary since Mr. Gallagher 
stepped down. 

NTIA is charged with carrying out a number of provisions in last 
year’s budget reconciliation bill that impact both the DTV conver- 
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sion and the $1 billion for interoperability grants for first respond- 
ers. 

We understand that the nominees have family and friends today. 
We ask them to introduce their families as they come to the table. 

First, however, we’ll hear from our colleague Senator Burr. 

STATEMENT OF HON. RICHARD BURR, 

U.S. SENATOR FROM NORTH CAROLINA 

Senator Burr. Mr. Chairman, thank you. It is a good morning, 
and it’s my pleasure to introduce the Chairman of the Federal 
Communications Commission, and my friend, Kevin Martin. 

I want to take this opportunity — and I will be brief — to strongly 
recommend that you confirm Kevin Martin as the next Chairman 
of the FCC. 

As the FCC Commissioner, Kevin’s consistently served as an am- 
bassador on behalf of the Commission at a time of great change 
and uncertainty in the world of telecommunications. He has a 
unique ability to bring together diverse groups, be they urban or 
rural or of opposing philosophies, and to forge consensus on com- 
plex issues. I’ve always found his door, as well as his mind, to be 
open to all who have had issues and concerns before the Commis- 
sion. 

Throughout his tenure at the FCC, Kevin has had the best inter- 
est of the Commission at heart. And although our policy views have 
differed at times, he’s always been thoughtful and diplomatic at ex- 
ploring these differences. Kevin’s vision of the industry he cur- 
rently regulates, and his attention to details, make him eminently 
qualified and the best person to lead the Commission and help 
move this industry forward in the 21st century. 

Hailing from my home State of North Carolina, I’m proud to call 
Kevin Martin a fellow North Carolinian, and also a friend. I will 
also be proud to call him Chairman, once again, when this com- 
mittee acts. I trust, Mr. Chairman and my colleagues, that all the 
members of this committee will confirm Kevin Martin as the next 
Chairman of the FCC as expeditiously as we can. 

I thank the Chair, and I thank the Committee for their attention 
to what I believe is absolutely one of the most crucial sectors of our 
economy, and that’s telecommunications, and the rules and the leg- 
islation that it takes for that to flourish in the days, weeks, 
months, and years ahead. 

I thank the Chairman. 

Senator Stevens. Thank you very much. Senator. 

Do you have any questions. Senator Rockefeller, of our colleague? 

Senator Rockefeller. No. 

Senator Stevens. We’ll not ask you any questions, my friend. We 
appreciate your coming to join us. 

Senator Burr. Thank you, Mr. Chairman. 

Senator Stevens. Now, let me turn to Senator Rockefeller to see 
if he has an opening statement, first. 
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STATEMENT OF HON. JOHN D. ROCKEFELLER IV, 

U.S. SENATOR FROM WEST VIRGINIA 

Senator Rockefeller. I’ll make this very quick, Mr. Chairman. 

I guess I just need to say this directly — I don’t think that we’ve 
had a real concentration on communications policy in this Adminis- 
tration. The President outlined a goal of universal broadband 
connectivity by 2007. Clearly, we’re not going to meet that goal. 
We’ve fallen much farther behind Europe and Asia in the next-gen- 
eration broadband deployment. I know that many in the industry 
say that they’re doing all that they can, but I, frankly, would dis- 
agree. I think access to broadband communications has to be a 
matter for rural areas, as well as for urban areas. That is not an 
impossible thing. Wireless will one day take care of that, but it 
doesn’t yet. But a full 25 percent of my constituents in West Vir- 
ginia have absolutely no access to any form of broadband. I think 
that Japan is now producing over 90 percent of the world’s 
fiberoptic broadband deployment. However you want to look at it, 
it’s very, very dramatic. 

So, I think we have to have an aggressive group of folks on the 
FCC. Chairman Martin is that, cares very much about these 
things. I fully support not only his nomination, but also the nomi- 
nation of Mr. Kneuer. 

And I thank the Chairman. 

Senator Stevens. Thank you. 

Senator Sununu, do you have any opening comments? 

STATEMENT OF HON. JOHN E. SUNUNU, 

U.S. SENATOR FROM NEW HAMPSHIRE 

Senator Sununu. Yes, I do, Mr. Chairman. 

I appreciate the opportunity for the hearing — this is an impor- 
tant position — and certainly appreciate the introduction of Senator 
Burr, and would agree with Senator Burr that Chairman Martin, 
among the nominees that we’re going to be hearing from today, is 
amicable, is thoughtful, and has tried to lead the Commission to 
the best of his ability. 

My concern, though, and the questions that I have today, have 
to do with policy and what kind of policies we’re going to pursue, 
what kind of vision and leadership we’re going to have at the FCC, 
given the current dynamic environment in telecommunications and 
Internet policy today. 

Chairman Martin will have an opportunity to provide testimony. 
I hope we have an opportunity for questions and answers. But, 
without a doubt, he has pursued policies to restrict marketing of 
Internet services in an age where those Internet voice services are 
growing and providing new opportunities for customers today. He’s 
pushed to establish must-carry regulations for multicasting. He’s 
advocated price controls on cable television. And all the while, I 
think it’s fair to say, the Commission has failed to address some 
of the enormous inequities we see in the universal service system 
today. And this committee has had hearing after hearing about 
those problems, about the contribution factor, about weaknesses in 
distribution, about limitations in access in rural areas. And I think 
many of those problems fall on the shoulders of a Universal Service 
Fund that is failing to meet the valuable objective for which it was 
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established. We’ve failed to address the access-charge regimes, 
which are antiquated. We have access charges of 10, 12 , and 14 
cents a minute, in parts of the country, that make no economic 
sense whatsoever. 

So, I do think these are significant problems in the policy direc- 
tion that’s been established for the FCC. They’re issues that I’ve 
been outspoken on, but I think others in the House and Senate 
have raised them, as well. And these policies are particularly prob- 
lematic in an environment where we have enormous growth in 
services, choices, options for customers, and new entrants. As a re- 
sult, it’s particularly problematic when the FCC seeks to protect 
existing business models or enforce specific business models on the 
industry. It’s a dynamic environment; there are some people that 
don’t like that. It’s a very fragmented market; there are some peo- 
ple that don’t like that. 

But I think it’s good, from a consumer standpoint, that we have 
such a proliferation of services and choices on the Internet, choices 
and — channels and new products and new content being provided 
by satellite and by cable and by DSL. And it’s a mistake to look 
at what we’ve had in the way of market structure in the past, or 
rules or regulations in the past, and say we automatically need to 
enforce these business models on any future competitors. 

There’s a great deal of power vested in the FCC, and I think that 
that power needs to be used very judiciously. And I would hope 
that, in the comments and the responses we hear from the Chair- 
man, it’s made clear that in a dynamic environment we ought to 
exercise the utmost restraint in imposing new regulations that will 
adversely affect the competitive structure. 

Thank you, Mr. Chairman. 

Senator Stevens. Senator Dorgan, do you have any opening com- 
ments? 


STATEMENT OF HON. BYRON L. DORGAN, 

U.S. SENATOR FROM NORTH DAKOTA 

Senator Dorgan. Mr. Chairman, I do. 

Mr. Chairman, the position of the Chairman of the Federal Com- 
munications Commission is an incredibly important position. I like 
Kevin Martin, the Chairman. We’ve had a chance to meet and talk. 
I hope to be able to stay; we have an Energy Committee hearing 
going on, and I hope to stay long enough to ask a series of ques- 
tions — I’m very concerned about what happens at the Federal Com- 
munications Commission, for reasons, perhaps, in some cases simi- 
lar, in some cases different than my colleague has just explained. 

In 2003, the FCC began revising media ownership rules. They 
came up with a rule that would have said in America’s larger cities 
it’s OK for one company to own eight radio stations, three tele- 
vision stations, the dominant newspaper, and the cable company, 
all under the same ownership. It’s not all right with me. I don’t 
think it’s all right with other people in this country. That is vesting 
far too much power in increasingly concentrated media. 

It’s vesting far too much power in a few hands. We have about 
four or five hands in this country in which most of the media ex- 
ists, and this would further concentrate it. I think it’s a horrible 
mistake. 
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Chairman Martin has announced that he intends to begin new 
media ownership rule considerations now. Senator Trent Lott and 
I have sent him a rather lengthy letter about that. My hope is that 
this committee will address that very aggressively. Chairman Mar- 
tin was a part of a majority that created those rules that the Court 
had stayed. My hope is that we will see a different type of owner- 
ship rule proceeding come out of the FCC, and a different result, 
because I think the result they were headed toward is a result that 
increases concentration, increases the power in the hands of a few, 
and is, I think, devastating to the future of communications in this 
country. 

So, I hope to be able to be here long enough to ask Chairman 
Martin a series of questions. I appreciate him being here. I wel- 
come his family. And I look forward to the discussion. 

Senator Stevens. Senator Boxer? 

STATEMENT OF HON. BARBARA BOXER, 

U.S. SENATOR FROM CALIFORNIA 

Senator Boxer. Thank you very much, Mr. Chairman, for hold- 
ing hearings on these two very important nominations. 

I would like to welcome Chairman Martin. And I hear his daugh- 
ter is communicating very freely or — is that your daughter or — OK, 
your son. 

The FCC has the vast responsibility of regulating interstate com- 
munications. And now, more than ever, Americans rely upon var- 
ious forms of communications to enrich their lives and to conduct 
their daily business. Whether watching TV or making a call or ac- 
cessing the Internet, consumers rely on the FCC to be the watch- 
dog over the companies providing these services. And I think that’s 
really worth repeating. Consumers are counting on the FCC to be 
the watchdog over the companies providing these services. Compa- 
nies have a voice. The consumers often find they don’t. 

Currently, there are a number of communications and media 
issues before the FCC that are of particular interest to the public. 
These include the FCC’s media ownership proceeding, reports that 
companies are turning customer phone records over to the Federal 
Government without a warrant, and net neutrality. All of these are 
very hot-button, tough issues. 

I’m deeply concerned that a loosening of the media ownership 
rules will allow already-large media corporations to grow. These 
media giants already use — I kind of want to play with the baby — 
is what’s going on. 

[Laughter.] 

Senator Boxer. I am deeply concerned that a loosening of the 
media ownership rules will allow already-large media corporations 
to grow. These media giants already use multiple media outlets to 
promote their views and dominate public debate. Americans have 
made it clear that a diversity of viewpoints and localism are ex- 
tremely important to them, and I hope the Commission listens. 

On August the 10th, I sent Chairman Martin a letter urging him 
to conduct a public hearing in California regarding its recently re- 
leased media ownership Further Notice of Proposed Rulemaking. 
I’m very pleased that the Commission just announced that its very 
first field hearing will be held in Los Angeles on October the 3rd. 
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And, having said that, I hope the Commission will now pay atten- 
tion to the public at these field hearings. 

It’s also vital that the FCC aggressively protect the privacy 
rights and reasonable expectations of consumers. Reports that tele- 
phone companies are handing customer information over to the 
government without a warrant are very troubling, and I hope that 
the Commission will examine any allegations of such activity. 

As the head of the FCC, Chairman Martin is in a unique position 
to influence the Commission’s activities. I have a number of ques- 
tions regarding these issues and other issues, and look forward to 
hearing his answers. 

And I also welcome Mr. Kneuer. He’s been nominated to head 
the National Telecommunications and Information Administration, 
an agency less known to the general public. But as a result of the 
Deficit Reduction Act, the NTIA has been charged with a number 
of new and important projects, including the establishment of a $1 
billion program to promote interoperable communications, some- 
thing I think we all agree has to happen, and the establishment 
of a program to distribute analog-to-digital converter boxes, an- 
other very important project. So, I’m very interested in hearing 
from Mr. Kneuer about NTIA’s progress on implementing these im- 
portant programs. 

Mr. Chairman, again, thank you for holding these hearings, and 
I look forward to hearing from these nominees. 

Senator Stevens. Senator DeMint, do you have an opening state- 
ment? 


STATEMENT OF HON. JIM DeMINT, 

U.S. SENATOR FROM SOUTH CAROLINA 

Senator DeMint. Thank you, Mr. Chairman. 

Chairman Martin, I commend you on your renomination to the 
FCC. I am very interested in a lot of what you’ve been involved 
with, but I want to mention one thing, particularly, today, very 
quickly, if I can skip around in my statement. 

I have been working on, along with a number of members of this 
committee for the last year, an emergency alert upgrade system 
called the WARN Act. It has passed the Committee here, and, with 
the help of Chairman Stevens and Ranking Member Inouye, Ben 
Nelson, and others on this committee, it is headed for the floor 
today to be added to the port security bill. The same bill is being 
done on the House side by Congressman John Shimkus. 

And my concern, at this point, is, the FCC has proceeded with 
rulemaking on an emergency alert system, similar to the WARN 
Act, which would set up a mandatory structure which we believe 
would diminish the potential of a new emergency alert system 
using wireless technology all across the country. In a number of 
hearings and meetings with the wireless networks across the coun- 
try, the potential of competition for the best system is clearly there. 
And my fear is, if the FCC moves ahead with its own mandates, 
that we’ll end up with another government top-down, one-size-fits- 
all system that does not use the innovative possibilities that we 
have. 

As many of you know who have worked on this bill, the ability, 
in the event of a terrorist attack or a hurricane, tornado, earth- 
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quake, to use wireless technologies to not only be warned of a pos- 
sible disaster, but to use NOAA information of wind directions and 
other available information to tell people which way to evacuate, 
where food and shelter is, a lot of other information that we’ve seen 
in Katrina and other problems, that is not currently available. I be- 
lieve that if this Federal Government sets up the infrastructure to 
provide these signals and warnings, that our free-market economy 
can create the best delivery systems that the world has ever seen. 

And my request today, as we have done to your folks already, is 
to delay this rulemaking until we see what Congress finishes here 
before the end of the year, so that we can capture the will of the 
Congress instead of a mandate of the FCC. 

And, again, I look forward to your confirmation, but would re- 
quest, I think, as others have today, that we let the free market 
work and use government mandates only as the last resort. 

Thank you, Mr. Chairman. I yield back. 

Senator Stevens. Senator Pryor, do you have any comments? 

Senator Pryor. I don’t, Mr. Chairman, thank you. 

Senator Stevens. Would the Chairman and Mr. Kneuer please 
come to the table? Thank you. 

As Senator DeMint has just said, his amendment is pending on 
the floor at 10:30, and I will have to leave at that time. 

Mr. Chairman, would you please introduce your family for us? 

Mr. Martin. Yes, Mr. Chairman. 

Let me start with my mother, who’s here with us today and my 
older sister, Pam. And my wife and our new son, Luke, have just 
come back in the room, as Senator Boxer was indicating. He’s been 
anxious to communicate with all of you, as well. 

[Laughter.] 

Mr. Martin. So, I’m sure that he will probably continue to try 
to do so. But I do want to thank my mother and my sister for being 
here, and for all of their support in the past, and certainly my wife 
for all of her support, without which I wouldn’t be able to be here 
and do the things at the Commission that are required. And I do 
want to make sure and emphasize Luke, whose birth has certainly 
been the most exciting thing over the last year to happen to our 
family. 

Thank you. 

Senator Stevens. Thank you. 

Senator Burns. How old is Luke? 

Mr. Martin. He’s 10 months old. 

Senator Burns. Send him up here. I know how to quiet him 
down. 

[Laughter.] 

Senator Stevens. You can give him to me. You could have more; 
I can’t. 

[Laughter.] 

Senator Stevens. Mr. Kneuer. 

Mr. Kneuer. Thank you. Senator. 

I’ve got a cast of thousands here. First and foremost, my lovely 
and very patient wife, Mimi, my daughter, Christine. I’ve got the 
two Josephs, my son and my father. My mother is here — they came 
from New Jersey — as well as my brother and sister-in-law, Paul 
and Melissa Kneuer. And, by a happy coincidence, my mother-in- 
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law’s sisters were in town from Texas to see Washington. They’re 
getting a bit of an interactive tour they weren’t expecting, but I’m 
glad that they could be here, as well. We also have our children’s 
nanny, Margaret Bedawa, who is a dear member of the family, as 
well. And my sister, Ann. And my sister Ann. 

[Laughter.] 

Senator Stevens. Well, you’re very fortunate to have such a love- 
ly family. We welcome you. 

And I want to take the prerogative of the Chair to turn this over 
to Senator Burns in just a minute. If I may. I’d just like to ask a 
couple of questions before I go manage the bill on the floor. 

Mr. Chairman, net neutrality was the most hotly debated portion 
of our communications bill. And it is the subject that’s holding up 
the communications bill, and may well lead to its total defeat this 
year, after 19 months of work on that bill. 

I want to ask you. Have you seen any abuse by cable companies 
or telephone companies in providing access to the Internet? And do 
you have a system in place for monitoring and identifying any such 
abuses? 

Mr. Martin. Well, Mr. Chairman, as you know, the Commission 
adopted a set of net neutrality principles last August in which we 
talked about the importance of consumers being able to have access 
to all of the information that’s available for free over the Internet. 
And we continue to make sure and monitor the situation in the 
marketplace to see if we’ve identified any particular problems. And 
there has only been one instance that’s been brought to the Com- 
mission’s attention, where there was a telephone company that had 
been preventing consumers from getting access to some of the con- 
tent that’s available on the Internet, and the Commission took ac- 
tion in that instance. We were able to reach an enforcement agree- 
ment with them to stop. So, we reacted swiftly to it. 

And so, I think that the Commission has continued to monitor 
the marketplace, has been vigilant about it, has tried to continue 
to make sure that we are enforcing the net neutrality principles, 
to make sure that consumers aren’t having access blocked. 

I am, obviously, aware of the debate that has occurred within 
this Committee on net neutrality. Certainly one of the helpful pro- 
posals that I think was included in your bill was the prospect of 
the Commission continuing to do ongoing monitoring, including of- 
ficially issuing a notice asking for people to comment and identify 
any other problems that might be occurring, even if they haven’t 
been brought to us in the context of a complaint. And so, I have 
asked the staff to prepare a notice seeking public comment on that, 
just as the draft legislation that came out of this committee would 
propose. 

But I think we do have in place some steps to monitor the situa- 
tion. 

Senator Stevens. Do you think you have any existing authority 
to take action if a problem develops before this bill becomes law? 

Mr. Martin. I do. The Commission, I think, does have authority, 
under Title I of the Communications Act. And, indeed, last summer 
the Supreme Court, in affirming the Commission’s Brand X deci- 
sion determining that cable modem service is an information serv- 
ice, stated that the Commission had ancillary authority to adopt 
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additional rules over the infrastructure providers of broadband ac- 
cess, if they needed to. So, I think we do have that authority. 

Senator Stevens. In our bill, we develop a new concept for uni- 
versal service and eliminate the concept that only long-distance 
users pay into the Universal Service Fund. You have discussed a 
reverse auction concept whereby rural telephone companies, wire- 
less companies, and other competitors would compete for the right 
to use the Universal Service Fund’s support. The rural telephone 
companies in my state have serious problems with that concept. 
Could you explain that? And is this something you believe you 
could do without any further authorization? 

Mr. Martin. Well, there are significant problems with the Uni- 
versal Service Fund, both with the number of carriers and pro- 
viders that contribute into the fund and with the way that the cur- 
rent resources are distributed. The Commission has tried to take 
action on both. And I think that there are additional steps we need 
to take on both, both broadening the base of people that are con- 
tributing, to make sure that we’ve got an assessment rate on a 
broad base that’s as low as possible. There are various proposals 
in front of us. I’ve talked, in the past, about trying to assess fees 
based upon telephone numbers. But I also think we need to do 
some additional work on the distribution side. 

Currently, we’ve seen a significant increase, just during my time 
at the Commission, on the number of carriers that are receiving so- 
called “competitive Universal Service grants.” When I arrived at 
the Commission, those grants totalled less than a million dollars. 
There is close to a billion dollars being distributed to competitive 
carriers today. That’s putting an incredible strain on the Universal 
Service Fund, and I think that we need to make sure that we are 
distributing tJniversal Service resources in the most efficient man- 
ner possible. 

I grew up in a rural area of North Carolina. My mother still lives 
on the gravel road where I grew up. My address was Rural Route 
3, Waxhaw, North Carolina, when I was growing up. So, I appre- 
ciate and understand how important it is to make sure that people 
in rural areas don’t get left behind, but we have to do so in the 
most efficient manner possible. I think a reverse auction method- 
ology is a serious proposal we should consider. 

Senator Stevens. Well, by definition, an entity with a fixed sys- 
tem, embedded system, having a wireless competitor would always 
lose. If you put it on a competitive basis, I don’t see how existing 
technology can possibly survive against new technology, so you 
automatically have a revolving door, as far as Universal Service is 
concerned. 

Mr. Martin. I hope that we develop a system that actually en- 
courages the development and deployment of the best new tech- 
nologies. We should be determining the adequate level of service 
that people in rural areas deserve to have. But then, we want to 
make sure that we have a system that doesn’t freeze in place one 
set of technologies, but, rather, encourages the most efficient tech- 
nology to be able to go in and serve those consumers. So, I think 
that we need to make sure that we don’t do so in a way that causes 
significant problems for carriers. We need to have it over a lengthy 
enough period of time to allow them to recover the resources that 
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they’ve invested. But I think that we want to have a system that 
encourages the deployment and moving to new, more efficient tech- 
nologies. 

Senator Stevens. But if a small rural carrier in a small commu- 
nity that’s met the needs of that community for years is facing a 
national company that comes in and wants just to replace it com- 
pletely with a wireless system, and do that nationally, the larger 
company has got enormous advantage over the local provider. I 
would hope you really take a look at the concept of continuity and, 
really, community presence, because the absentee owner, once they 
get the ability to serve, they have no further interest in that com- 
munity, as the local provider who started the system, does. And I 
really think that it’s going to be a system whereby the existing 
local providers are just going to be wiped off the map. And I hope 
that’s not the case. 

Mr. Kneuer, I do apologize for mispronouncing your name at the 
beginning. I have a question for you concerning the question of the 
DTV converter boxes. I’ll give it to you and hope you’ll answer it 
for the record. 

And, again, I must go and turn this over now to Senator Burns, 
who will chair the Committee. 

I failed to do this. Commissioner McDowell and Commissioner 
Adelstein, we appreciate your being here. I think it’s one of the few 
times you’ve been present at the same time. 

STATEMENT OF HON. CONRAD BURNS, 

U.S. SENATOR FROM MONTANA 

Senator Burns, [presiding] Well, did we have opening statements 
by the appointees? 

Mr. Martin. No. 

Senator Burns. Do you have an opening statement, Mr. Chair- 
man? 

Mr. Martin. I do. 

Senator Burns. Maybe we should go to those opening state- 
ments. And could you keep them short, while I attain the batting 
order up here? 

Mr. Martin. OK. 

Senator Burns. If you would, please, and thank you very much. 
Your full statement will be made part of the record. 

STATEMENT OF HON. KEVIN J. MARTIN, RENOMINATED TO BE 
CHAIRMAN, FEDERAL COMMUNICATIONS COMMISSION 

Mr. Martin. Thank you, Mr. Chairman and all the Members of 
the Committee, for this invitation to be here with you this morning. 
I want to thank Senator Burr for his introduction, and Commis- 
sioner McDowell and Commissioner Adelstein for their presence 
this morning. 

I do have a brief opening statement and then look forward to an- 
swering your questions. 

Senator Burns. You might want to pull that microphone a little 
closer. 

Mr. Martin. I’ve been fortunate to serve on the Federal Commu- 
nications Commission for over 5 years, and I’ve had the oppor- 
tunity to serve as the agency’s chairman since March of last year. 
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The job is not easy, and is, at times, a very humbling experience, 
but it has also been an enormous privilege, and it would be an 
honor to continue to serve the American people for a second term. 

As I told this Committee 5 years ago, I recognize that the FCC 
is an independent agency and a creature of Congress. Our highest 
priority, therefore, is to implement the will of Congress. If recon- 
firmed, I’ll continue to look to this Committee and to Congress for 
advice and guidance. 

When I came before this committee for my first confirmation 
hearing, I was asked to make several commitments, all of which I 
feel I have fulfilled. Senator Stevens asked me to visit Alaska. Over 
the last few years. I’ve had the privilege of visiting Alaska several 
times. The vast beauty was breathtaking, and the communication 
challenges facing its citizens were eye-opening. Senator Rockefeller, 
you made me promise to protect the Schools and Libraries Pro- 
gram, which I have faithfully done. And finally. Senator Dorgan, 
you asked me to have children so that I could fully understand the 
importance of media from the perspective of a parent. Senator Dor- 
gan, I’m proud to introduce you to my son, Luke, who was born last 
November. 

[Laughter.] 

Mr. Martin. As you know well, the communications industry is 
going through a time of unprecedented change. Television pro- 
grams are sold on the Internet and streamed wirelessly to mobile 
devices. Teenagers use IM and MySpace, not the telephone. DVRs 
mean you can watch your favorite TV program whenever you want. 
And mobile phones show movies, play songs, and photograph your 
kids. In this fast-paced technological environment, regulations 
often struggle to keep up. 

If reconfirmed, I would continue to make decisions based on the 
fundamental belief that a robust, competitive marketplace, not reg- 
ulation, is ultimately the greatest protector of the public interest. 
Competition drives prices down and spurs innovation, creating bet- 
ter products, and at lower prices. 

Government, however, still has an important role to play. We 
should focus on creating a regulatory environment that promotes 
investment and competition by setting the rules of the road so that 
players can compete on a level playing field. And we must be vigi- 
lant in our protection of the consumer interest, quick to act when 
it might be harmed. 

In the last 18 months, the Commission has worked hard to cre- 
ate a regulatory — or, rather, a deregulatory environment that pro- 
motes broadband deployment. We have removed legacy regulations, 
like tariffs and price controls, which discourage investment in 
broadband networks. We have also worked to create a level playing 
field among broadband platforms so that high-speed Internet access 
offered by phone companies is treated the same as high-speed 
Internet access offered by cable companies. And we have begun to 
see some success as a result of these policies. 

A recent Pew research report found that the number of Ameri- 
cans with broadband at home has increased by 40 percent from 
March 2005 to March 2006, twice the growth rate of the year be- 
fore. And according to the study, the prices of broadband service 
have also dropped. 
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But perhaps most important, the study found that the significant 
increases in broadband adoption were widespread, increasing by 70 
percent among middle-income households and those without a high 
school diploma, and by over 120 percent among African Americans. 

I also believe that the government must act when doing so is nec- 
essary to achieve broader social goals. While eliminating economic 
regulations, we must recognize that there are issues that the mar- 
ketplace alone might not fully address. Government should ensure 
that people with disabilities still have access to communications, 
that people in rural areas, schools, and libraries have access to af- 
fordable current technology, and that the local police and fire de- 
partment can communicate seamlessly during a crisis. 

As memories of Hurricane Katrina and 9/11 continually remind 
us, basic public-safety requirements must be met. We must ensure 
that the public has the tools necessary to know when an emergency 
is coming, and to call for help, that the police, fire, and rescue can 
communicate seamlessly, and that commercial services can be 
quickly restored when a disaster strikes. The Commission has 
taken important steps to ensure that public safety keeps pace with 
the technological advancements in communications. 

During my tenure as Chairman, the Commission has taken a 
balanced approach to policy, eliminating burdensome economic reg- 
ulations while protecting consumers and preserving our broader so- 
cial goals. But I am perhaps most proud of the fact that my col- 
leagues and I have been able to achieve such a balanced approach 
in a bipartisan, collegial manner. 

Thank you very much for your time and for your attention this 
morning. I appreciate the opportunity to share with you some of 
the recent progress the Commission has made, and I look forward 
to your questions. 

[The prepared statement and biographical information of Mr. 
Martin follow:] 

Prepared Statement of Hon. Kevin J. Martin, Renominated to be Chairman, 
Federal Communications Commission 

Good morning Chairman Stevens, Co-Chairman Inouye, Members of the Com- 
mittee. Thank you for this invitation to be here with you this morning. I have a 
brief opening statement, and then I look forward to answering any questions you 
may have. 

I have been fortunate to serve at the Federal Communications Commission for 
over 6 years, and I have had the opportunity to serve as the agency’s Chairman 
since March of 2005. This job is not easy; it is at times a very humbling experience; 
but it also has been an enormous privilege. It would be an honor to continue to 
serve the American people for a second term. 

As I told you 5 years ago when first before this Committee, I recognize that the 
FCC is an independent agency and a creature of Congress. Our highest priority, 
therefore, is to implement the will of Congress. If reconfirmed, I will continue to 
look to this Committee and the Congress for advice and guidance. 

As you know well, the communications industry is in a time of unprecedented 
change. Technological advances, converging business models, and the digitalization 
of services create unparalleled opportunities and considerable challenges. Television 
programs are sold on the Internet and streamed wirelessly to mobile devices; teen- 
agers communicate over IM, SMS and MySpace, not the landline phone; DVRs mean 
you watch your TV when and where you want; mobile phones show movies, play 
songs, photograph your kids, and even send you emergency messages. In this fast- 
paced technological environment, regulations struggle to keep up. 

If reconfirmed, I would continue to make decisions based on a fundamental belief 
that a robust, competitive marketplace, not regulation, is ultimately the greatest 
protector of the public interest. Competition is the best method of delivering the 
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benefits of choice, innovation, and affordability to American consumers. Competition 
drives prices down and spurs providers to improve service and create new products. 

Government, however, still has an important role to play. The Commission should 
focus on creating a regulatory environment that promotes investment and competi- 
tion, setting the rules of the road so that players can compete on a level pla 3 dng 
field. For example, high-speed Internet access offered by a phone company should 
be treated the same way as high-speed Internet access offered by a cable operator. 

Government also must act when necessary to achieve broader social goals. Thus, 
while I support eliminating economic regulations, I recognize that there are issues 
that the marketplace alone might not fully address. For instance, government 
should ensure that people with disabilities have access to communications in the 
same manner as all Americans, that people in rural areas, schools and libraries 
have access to affordable, current technology, and that the communications needs 
of the public safety community are met. 

During my tenure as Chairman, the Commission has taken important steps to re- 
move economic regulations and encourage the deployment of new technologies while 
protecting consumers and preserving these broader social goals. 

Increasing Broadband Deployment 

I have made broadband deployment my highest priority at the Commission. 
Broadband technology is a key driver of economic growth. The ability to share in- 
creasing amounts of information, at greater and greater speeds, increases produc- 
tivity, facilitates interstate commerce, and helps drive innovation. But perhaps most 
important, broadband has the potential to affect almost every aspect of our lives. 
It is changing how we communicate with each other, how and where we work, how 
we educate our children, and how we entertain ourselves. 

During my tenure as Chairman, the Commission has worked hard to create a reg- 
ulatory environment that promotes broadband deployment. We have removed legacy 
regulations, like tariffs and price controls, that discourage carriers from investing 
in their broadband networks, and we worked to create a regulatory level playing- 
field among broadband platforms. 

We have begun to see some success as a result of the Commission’s policies. A 
recent report from Pew Internet and American Life Project found that the number 
of Americans with broadband at home increased 40 percent from March 2005 to 
March 2006 (from 60 million in March 2005 to 84 million in March 2006), twice the 
growth of the year before. And, according to the study, the price of broadband serv- 
ices has also dropped in the past 2 years. But perhaps most important, the study 
found that the significant increases in broadband adoption were widespread and cut 
across demographics. According to this independent research: 

• Broadband adoption grew by almost 70 percent among middle-income house- 
holds (those with incomes between $40,000 and $50,000 per year). 

• Broadband adoption grew by 120 percent among African Americans. 

• Broadband adoption grew by 70 percent among those with less than a high 
school education. 

• Broadband adoption grew by more than 60 percent among senior citizens. 

• Broadband growth in rural areas was also brisk (39 percent), although overall 
penetration rates in rural areas still lag behind those in urban areas. 

In addition, wireless services continue to grow dramatically. Today, wireless com- 
petition is robust, with over 90 percent of the people in this country living in areas 
where there are at least four cell phone providers. And increasingly, wireless is not 
just voice, it is also data. Blackberries, hand-held devices, and laptops are increas- 
ingly providing broadband connections using traditional cellular, WiFi, and WiMax 
technologies. 

While we continue to further reduce the burden of economic regulation on the 
telecommunications sector, the Commission has worked also to ensure that law en- 
forcement, public safety, and other public interest needs are met. 

Ensuring Public Safety and Emergency Preparedness 

When I first became Chairman, I identified public safety and emergency prepared- 
ness as another top priority. As memories of Hurricane Katrina and 9/11 continually 
remind us, one of our most important objectives is to ensure that basic public safety 
requirements are met. We must make sure that the public has the tools necessary 
to know when an emergency is coming and to contact first responders. And we must 
enable first responders to communicate seamlessly. We have taken steps to ensure 
that public safety keeps pace with the technological advancements in communica- 
tions. 
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For instance, last year the Commission expanded its emergency alert system rules 
to include a broader array of technologies, including providers of digital broadcast 
and cable TV, digital audio broadcasting, satellite radio, and direct broadcast sat- 
ellite services. 

In addition to making sure that people are alerted to impending emergencies and 
disasters, we must also ensure that Americans are able to call for help when they 
need it. That means that new technologies must be able to communicate with emer- 
gency operators. 

As these new communications technologies come into use, the Commission also 
has worked to ensure that law enforcement continues to have the necessary tools 
to obtain appropriate access to them. 

Finally, we recognize that wireless communications are vital to Federal, state, and 
local emergency first responders. We have taken steps over the past year to help 
ensure that public safety authorities have access to sufficient spectrum to meet their 
needs. 

Serving Those With Disabilities 

Accessing communication services is vital to the ability of the individuals with dis- 
abilities to participate fully in society. With the passage of the Americans with Dis- 
abilities Act in 1990, the Commission was directed to ensure that hearing or speech 
disabilities not pose a barrier to participating in today’s communication revolution. 

The Commission has taken a number of important actions over the past year to 
fulfill our statutory goal of ensuring that every person has equal access to this Na- 
tion’s communications services. These actions include initiating a proceeding to ex- 
plore solutions for the disabled to access 911 services; extending video relay services; 
providing Federal support for the provision of Spanish video relay service, allowing 
persons who communicate in sign language to communicate with those who speak 
Spanish; and providing for the Federal certification of carriers, which increases com- 
petition and facilitates more provider choices for consumers. 

Maintaining Universal Service 

The United States and the Commission have a long history and tradition of mak- 
ing sure that rural areas of the country are connected and have the same opportuni- 
ties for communications as urban areas. In the 1996 Act, Congress explicitly re- 
quired that the Commission ensure that consumers in all regions of the Nation have 
access to services that “. . . are reasonably comparable to those services provided 
in urban areas.” Specifically Congress required the Commission to establish Uni- 
versal Service Fund mechanisms that are “. . . specific, predictable and 
sufficient ... to preserve and advance universal service.” 

Changes in technology and increases in the number of carriers who are receiving 
Universal Service support have placed significant pressure on the stability of the 
fund. Over the past year, the Commission has taken several steps to ensure a suffi- 
cient and sustainable mechanism to collect and disburse funds in an efficient man- 
ner. As a result of our actions, the Universal Service contribution rate has decreased 
from over 11 percent to 9 percent. The Commission is also actively considering es- 
tablishing a contribution system that is more technology neutral, and a distribution 
mechanism that is more efficient. The Commission remains committed to pursuing 
fundamental Universal Service contribution and distribution reform as needed. 

Managing the Agency 

Since becoming Chairman last year, I have been most proud of the collaborative 
manner in which my colleagues and I work. For the first 14 months of my tenure, 
we had two Republicans and two Democrats, and we were able to tackle extremely 
complex and controversial issues in a collegial, bipartisan manner. Even since we 
have had a full complement of Commissioners, almost every Commission item has 
had bipartisan support. We continue to work together effectively to address the 
broad range of day to day management issues and respond to the more extraor- 
dinary challenges we face. 

For example, the Commission is responsible for managing spectrum, an invaluable 
public resource. We have worked hard to improve our auctions processes to ensure 
more efficient distribution and use of spectrum resources. This market-driven ap- 
proach maximizes the benefits to American consumers by making spectrum avail- 
able for widespread deployment of new innovative wireless services. Today, the 
Commission is currently auctioning 90 MHz of spectrum for advanced wireless serv- 
ices. To date, the auction has raised more than $13.85 billion. The Commission had 
sold nearly all of the available licenses (1,082 out of 1,122) to 105 different bidders, 
more than half (57) of which are small businesses. The licensing rules for this spec- 
trum included some smaller, more manageable license areas that can facilitate ac- 
cess to spectrum by entities seeking to provide service to rural areas. 
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During the past year, the Commission has also met unprecedented management 
challenges. In the face of Hurricanes Katrina, Rita, and Wilma, the agency re- 
sponded quickly and comprehensively in meeting government, industry, and con- 
sumer needs. The Commission staff worked around the clock to cut bureaucratic 
“red tape,” reach out to the impacted industries, and help identify resources for use 
by disaster personnel. We granted more than 90 requests for Special Temporary Au- 
thority and more than 100 temporary frequency authorizations for emergency work- 
ers, organizations, and companies to provide wireless and broadcast services in the 
affected areas and shelters around the country. In most cases, these requests were 
granted within 4 hours, with all requests approved within 24 hours. We are working 
hard to implement the lessons learned from Hurricane Katrina. 

Conclusion 

Thank you for your time and attention today. I appreciate the opportunity to 
share with you some of the recent progress the Commission has made. With that, 
I would be happy to answer any questions you may have. 


A. BIOGRAPHICAL INFORMATION 

1. Name (Include any former names or nicknames used): Kevin Jeffery Martin. 
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6. Provide the name, position, and place of employment for your spouse (if mar- 
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11. Please list each membership you have had during the past ten years or cur- 
rently hold with any civic, social, charitable, educational, political, professional, fra- 
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ganization. Please note whether any such club or organization restricts membership 
on the basis of sex, race, color, religion, national origin, age or handicap. 

Member of the District of Columbia Bar Association (1996-present). 

Member of the Florida Bar Association (1996-present). 
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liable for that debt: No. 
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past 10 years: Bush for President, $1,000.00 (1999) 

14. List all scholarships, fellowships, honorary degrees, honorary society member- 
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Phi Beta Kappa; University of North Carolina Tuition Scholarship; UNC Hon- 
orary Societies (Orders of the Golden Fleece, Grail & Old Well): Pi Sigma Alpha; 
UNC James J. Parker Award for Student Achievement. 
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vidually or with others, and any speeches that you have given on topics relevant 
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B. POTENTIAL CONFLICTS OF INTEREST 

1. Describe all financial arrangements, deferred compensation agreements, and 
other continuing dealings with business associates, clients, or customers. 

Federal Thrift Savings Plan. 

Executor/Trustee. Richard H. Martin Estate (father’s estate). 
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Federal Thrift Savings Plan. 

Steptoe & Johnson 401K (no further contributions being made). 

Russell Aggressive Cl D. 
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2. Do you have any commitments or agreements, formal or informal, to maintain 
emplo 3 mient, affiliation or practice with any business, association or other organiza- 
tion during your appointment? No. 

3. Indicate any investments, obligations, liabilities, or other relationships which 
could involve potential conflicts of interest in the position to which you have been 
nominated: None. 
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5. Describe any activity during the past 5 years in which you have been engaged 
for the purpose of directly or indirectly influencing the passage, defeat, or modifica- 
tion of any legislation or affecting the administration and execution of law or public 
policy: None other than in my work as FCC Commissioner and Chairman. 

6. Explain how you will resolve any potential conflict of interest, including any 
that may be disclosed by your responses to the above items. 

To the extent that a conflict of interest arises of which I am not currently 
aware, I plan to consult with agency ethics counsel and comply with all appro- 
priate laws and regulations. 


C. LEGAL MATTERS 

1. Have you ever been disciplined or cited for a breach of ethics by, or been the 
subject of a complaint to any court, administrative agency, professional association, 
disciplinary committee, or other professional group? No. 

2. Have you ever been investigated, arrested, charged, or held by any Federal, 
State, or other law enforcement authority of any Federal, State, county, or munic- 
ipal entity, other than for a minor traffic offense? No. 

3. Have you or any business of which you are or were an officer ever been in- 
volved as a party in an administrative agency proceeding or civil litigation? No. 

4. Have you ever been convicted (including pleas of guilty or nolo contendere) of 
any criminal violation other than a minor traffic offense? No. 

5. Please advise the Committee of any additional information, favorable or unfa- 
vorable, which you feel should be disclosed in connection with your nomination: 
None of which I am aware. 

6. Have you ever been accused, formally or informally, of sexual harassment or 
discrimination on the basis of sex, race, religion or any other basis? No. 

D. RELATIONSHIP WITH COMMITTEE 

1. Will you ensure that your department/agency complies with deadlines for infor- 
mation set by Congressional committees? Yes. 

2. Will you ensure that your department/agency does whatever it can to protect 
Congressional witnesses and whistle blowers from reprisal for their testimony and 
disclosures? Yes. 

3. Will you cooperate in providing the Committee with requested witnesses, in- 
cluding technical experts and career employees, with firsthand knowledge of matters 
of interest to the Committee? Yes. 

4. Are you willing to appear and testify before any duly constituted committee of 
the Congress on such occasions as you may be reasonably requested to do so? Yes. 

Senator Burns. Thank you very much, Chairman Martin. 

Mr. Kneuer? 

STATEMENT OF JOHN M.R. KNEUER, NOMINEE TO BE 

ASSISTANT SECRETARY FOR COMMUNICATIONS AND 

INFORMATION; ADMINISTRATOR OF THE NATIONAL 

TELECOMMUNICATIONS AND INFORMATION 

ADMINISTRATION (NTIA), DEPARTMENT OF COMMERCE 

Mr. Kneuer. Thank you, Mr. Chairman and Members of the 
Committee. It is my distinct honor and privilege to be before you 
today as the President’s nominee to serve as the Assistant Sec- 
retary for Communications and Information at the Department of 
Commerce and as the Administrator of the National Telecommuni- 
cations and Information Administration. 

Since 2003, it’s been my privilege to serve in the Commerce De- 
partment under the leadership of both Secretary Evans and Sec- 
retary Gutierrez. I’m also honored to have had the opportunity to 
work alongside the dedicated men and women who have devoted 
their careers to NTIA and to the American people. If confirmed. I’m 
committed to working every day to follow the example they set 
through their dedication and to give them the leadership that they 
deserve. 
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As you know, among its responsibilities NTIA provides tele- 
communications policy analysis to the Secretary of Commerce and 
the President, and manages the Federal radio waves. Throughout 
the Bush Administration, this intersection of telecommunications 
policy and spectrum management has been the key focus of NTIA. 
Working with our partners in industry and across government, we 
have made large amounts of spectrum available for wireless 
broadband, and other innovative services, as well as maintaining 
access for critical Federal and public-safety services. 

Indeed, as we meet here today, the FCC is in the final stages of 
an auction of licenses for 90 megahertz of spectrum for advanced 
wireless services. As of last night, that auction had generated net 
high bids of nearly $14 billion. More important than the money 
being raised, however, is the potential for this new spectrum in the 
marketplace. Once deployed, this spectrum will allow every li- 
censed wireless carrier to be a broadband provider, as well. Car- 
riers that are currently providing broadband services would be able 
to expand and improve those services. New market entrants will 
enter the marketplace for the first time. Together, these broadband 
services and other new technologies are critical to bringing com- 
petition to the incumbent cable and fixed-line broadband services, 
and extending services to rural and other hard-to-serve markets. 

Now, while this auction is an important event, the process that 
made it possible is also as significant, as it represents a real model 
of intergovernmental cooperation. Before this spectrum could be 
made available for auction, more than 50 Federal agencies needed 
to coordinate relocation to alternative spectrum. In order for the 
agencies to be reimbursed for the costs of this relocation. Congress 
had to act to pass the Commercial Spectrum Enhancement Act. I’m 
grateful for the leadership of this committee in passing this impor- 
tant piece of legislation. Finally, the FCC, in addition to making 45 
megahertz available from their own allocations, has obviously done 
the laboring work in issuing service rules and conducting the auc- 
tion. 

As this process demonstrates, new technologies no longer fit eas- 
ily into regulatory stovepipes. The introduction of new services and 
new innovative technologies requires cooperation amongst the Ad- 
ministration, the FCC, and Congress. If I’m confirmed. I’m com- 
mitted to repeating that example and working with my colleagues 
across government, at the FCC, and Congress so that we can con- 
tinue to have an environment for future American innovation and 
competitiveness. 

In addition to its traditional role, NTIA has also recently been 
entrusted with significant responsibilities related to the digital tel- 
evision transition. These include providing financial assistance to 
consumers to acquire digital-to-analog conversion devices, as well 
as funding for state and local governments’ acquisition and imple- 
mentation of interoperable communications equipment. We are cur- 
rently working to ensure these critical programs are executed as ef- 
ficiently and equitably as possible. And, if confirmed. I’m commit- 
ting to working with the Congress to make the DTV transition a 
success for all Americans. 

Thank you, again, and I’ll look forward to any questions. 

[The prepared statement of Mr. Kneuer follows:] 
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Prepared Statement of John M.R. Kneuer, Nominee to be Assistant 

Secretary for Communications and Information; Administrator of the 

National Telecommunications and Information Administration (NTIA), 

Department of Commerce 

Chairman Stevens, Co-Chairman Innouye, Members of the Committee, it is my 
distinct honor and privilege to appear before you today as the President’s nominee 
to serve as the Assistant Secretary for Communications and Information at the De- 
partment of Commerce, and Administrator of the National Telecommunications and 
Information Administration (NTIA). 

Since 2003, it has been my pleasure to serve in the Commerce Department under 
the leadership of both Secretary Evans and Secretary Gutierrez. I am also honored 
to have had the opportunity to work alongside the hundreds of dedicated men and 
women within NTiA who have devoted their careers to serving the American people. 
If confirmed, I am committed to working everyday to follow the example they have 
set through their dedication and to provide the leadership they deserve. 

As you know, among its responsibilities, NTIA provides telecommunications policy 
analysis to the Secretary of Commerce and the President, and manages the Federal 
Government use of the radio spectrum. Throughout the Bush Administration, this 
intersection of telecommunications policy and spectrum management has been the 
key focus of NTIA. Working collaboratively with our partners in industry and across 
government, we have made large amounts of spectrum available for wireless 
broadband and other innovative services while continuing to provide access for crit- 
ical Federal and public safety systems. 

Because of technology and competition policies, American consumers have access 
to a wide array of innovative services and American companies continue to lead the 
world in the development and deployment of new technologies, creating global mar- 
kets for American products. 

Today, American consumers have access to licensed wireless broadband services 
offered by multiple providers, using competing technologies at higher speeds than 
are available to consumers in Europe or Japan. At the same time, American compa- 
nies continue to innovate with new unlicensed technologies like WiFi and WiMax. 
Now these services are rapidly evolving from small local “hot spots” in places like 
airports and coffee shops to large area networks that cover hundreds of square miles 
and provide service quickly and cheaply to entire rural communities. 

Indeed, as we meet here today, the FCC is in the final stages of an auction of 
licenses for 90 MHz of spectrum for Advanced Wireless Services. As of last night, 
this auction had generated net high bids of nearly $14 billion dollars. 

But more important than the money being raised is the potential for this new 
spectrum in the marketplace. Once deployed, this spectrum will enable every li- 
censed wireless carrier to be a broadband provider. Incumbent wireless carriers al- 
ready offering broadband services will be able to expand and improve their services; 
other carriers will enter the wireless broadband marketplace for the first time. To- 
gether these wireless broadband services and other new technologies are critical to 
bringing competition to incumbent cable and fixed-line broadband services especially 
in rural and other hard-to-serve communities. 

Now while this auction is an important event, the process that made it possible 
represents a model of intergovernmental cooperation and coordination. Before this 
spectrum could be made available for auction, more than 50 Federal agencies need- 
ed to coordinate plans to move to alternative spectrum. In order for the agencies 
to be reimbursed for the costs of their relocation. Congress needed to act to pass 
the Commercial Spectrum Enhancement Act. I am grateful for your leadership and 
the efforts of this Committee in moving this critical legislation. Finally, the FCC, 
in addition to making 45 MHz of spectrum available from its own allocations, has 
drafted service rules and is conducting the auction. As this process demonstrates, 
new technologies no longer fit easily into defined regulatory stovepipes. To enable 
future innovation, we need to work collaboratively together. If confirmed, I am com- 
mitted to work with the Congress and my collea^es at the FCC and across govern- 
ment to ensure that we continue to create an environment for future American inno- 
vation. 

In addition to its traditional role, NTIA has recently been entrusted with signifi- 
cant responsibilities related to the digital television transition. These include pro- 
viding financial assistance to consumers for the purchase of digital-to-analog conver- 
sion devices, and funding state and local government’s acquisition and implementa- 
tion of interoperable communications equipment. We are already working to ensure 
that these critical programs are executed as efficiently and equitably as possible. If 
confirmed, I am committed to working with the Congress to make the DTV transi- 
tion a success for all Americans. 
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Thank you again for the opportunity to testify before you today. I look forward 
to any questions you may have. 


A. BIOGRAPHICAL INFORMATION 

1. Name: John M.R. Kneuer. 

2. Position to which nominated: 

Assistant Secretary for Communications and Information, Department of Com- 
merce; 

Administrator, National Telecommunications and Information Administration. 

3. Date of Nomination: May 1, 2006. 

4. Address: 

Residence: (Information not released to the public). 

Office: 1401 Constitution Ave., N.W., Rm. 4898 Washington, DC 20230. 

5. Date and Place of Birth: October 7, 1968; Long Branch, New Jersey. 

6. Provide the name, position, and place of employment for your spouse (if mar- 
ried) and the names and ages of your children (including stepchildren and children 
by a previous marriage). 

Spouse: Mimi Simoneaux Kneuer, Executive Vice President, Pharmaceutical Re- 
search and Manufacturers Association. 

Children: Joseph K. Kneuer, 3; Christine A. Kneuer, 1. 

7. List all college and graduate degrees. Provide year and school attended: Catho- 
lic University of America, B.A. 1990; J.D. 1994. 

8. List all management-level jobs held and any non-managerial jobs that relate 
to the position for which you are nominated. 

10/2003-Present: Deputy Assistant for Secretary Communications and Informa- 
tion, Department of Commerce. 

8/1998-10/2003: Senior Associate, DLA Piper Rudnick (f.k.a. Verner, Liipfert, 
Bernhard, McPherson, and Hand). 

6/1997-8/1998: Executive Director Government Affairs, Industrial Telecommuni- 
cations Association. 

6/1996-6/1997: Attorney Adviser, Federal Communications Commission. 

9. List any advisory, consultative, honorary, or other part-time service or positions 
with Federal, State, or local governments, other than those listed above, within the 
last five years: None. 

10. List all positions held as an officer, director, trustee, partner, proprietor, 
agent, representative, or consultant of any corporation, company, firm, partnership, 
or other business, enterprise, educational or other institution within the last five 
years. 

Member of the Board of Directors, United States Telecommunications Training 
Institute. The USTTI is a non-profit joint venture between leading U.S. -based 
communications and IT corporations and leaders of the Federal government 
who together provide tuition-free management, policy and technical training for 
talented professionals from the developing world. 

11. Please list each membership you have had during the past ten years or cur- 
rently hold with any civic, social, charitable, educational, political, professional, fra- 
ternal, benevolent, or religious organization, private club, or other membership orga- 
nization. Include dates of membership and any positions you have held with any or- 
ganization. Please note whether any such club or organization restricts membership 
on the basis of sex, race, color, religion, national origin, age, or handicap. 

Member, University Club of Washington, D.C. 

The above listed organization does not restrict membership on the basis of sex, 
race, color, religion, national origin, age, or handicap. 

12. Have you ever been a candidate for public office? If so, indicate whether any 
campaign has any outstanding debt, the amount, and whether you are personally 
liable for that debt: No. 

13. Itemize all political contributions to any individual, campaign organization, 
political party, political action committee, or similar entity of $500 or more for the 
past 10 years. 

Saxby Chamblis for Senate, $250, 7/31/03. 
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Richard Burr for Senate, $500, 5/9/03; $250, 6/30/03. 

Harold Ford, Jr. for Tennessee, $250, 9/30/00. 

Billy Tauzin Congressional Committee, $250, 7/18/00. 

Bayou Leader PAC, $500, 9/02/99. 

Bruce C. Harris for Congress, $500, 7/28/99. 

Bush-Cheney 2004, $1,000, 6/30/03; $1,000, 3/19/04. 

National Republican Congressional Committee, $1,000, 10/18/2002. 

Dick Monteith for Congress, $250, 4/24/02. 

Texas Freedom Fund, $375, 7/05/03. 

14. List all scholarships, fellowships, honorary degrees, honorary society member- 
ships, military medals, and any other special recognition for outstanding service or 
achievements: None. 

15. Please list each book, article, column, or publication you have authored, indi- 
vidually or with others, and any speeches that you have given on topics relevant 
to the position for which you have been nominated. Do not attach copies of these 
publications unless otherwise instructed. 


05/18/06 

Public Speaking Engagements 

Washington Space Business Roundtable (WSBR) (Speaking) 

05/17/06 

Satellite Broadband and Satellite Spectrum 
“Advising on Telecommunications Policy” 

University Club, University Hall 

Washington, DC 

Computer & Communications Industry Association (Speaking) 

05/09/06 

Washington Caucus, “Telecom Reform” 

Regis Hotel, Washington, DC 

Pike & Fischer’s 2nd Annual Broadband Policy Summit 2006 (Speaking) 

05/03/06 

“Charting the Road Ahead 

Madison Hotel 

Washington, DC 

Aspen Institute Roundtable on Spectrum Policy (Roundtable) 

05/03/06 

Clearing the Air: Convergence and the Safety Enterprise 

Queenstown, MD 

The Federalist Society (Speaking) 

04/18-19/06 

Telecommunications & Electronic Media Practice Group 

Cable Franchising: Is it Time for Reform 

Washington, DC 

Telecom IQ — International Quality & Productivity Center (Speaking) 

04/10/06 

2nd Annual ENUM Summit 

The U.S. Department of Commerce’s View on ENUM 

Boston, MA 

National Cable & Telecommunications Association (NCTA) (Roundtable) 

04/04-05/06 

Annual Convention and Exposition 

Panelist: Public Policy 

Atlanta, GA 

CTIA’s Wireless 2006 Annual Conference (Roundtable) 

03/28/06 

Plenary Session "Wireless Industry Regulatory Hot Topics” 

Las Vegas, NV 

Catholic University of America’s Columbus School of Law (Speaking) 

12/19/05 

“Bringing America up to Speed: Delivering on Our 

Broadband Future Without Sacrificing Local Identity” 

Washington, DC 

European American Business Council (Panelist) 

11/29-12/1/05 

6th Annual Digital Economy Workshop 
“Enabling Wireless Markets & Technologies” 

Regis Hotel, Washington, DC 

Government Advisory Committee (Speaker) 

11/15/05 

Represent the US delegation to the Government Advisory Committee 
(GAC) of ICANN 

Vancouver, Canada 

Int’l Institute of Communication (IIC) (Speaker) 

11/08/05 

Telecommunications Forum: “Rethinking Telecommunications 

Policy — What’s So Different” Washington, DC 

Mississippi Technology Alliance (Speaker) 

10/31/05 

6th Annual Conference on High Technology 

Jackson, Mississippi 

Defense Spectrum Summit (Panelist) 



22 


10/20/05 

09/27/05 

09/15/05 

07/25/05 

06/20/05 

06/16-17/05 

06/06—7/05 

05/02/05 

04/19/05 

03/14-16/05 

01/05-8/05 

10/28/04 

10/26/04 

10/18-21/04 

10/06/04 

09/16/04 

08/15-18-04 


Public Speaking Engagements — Continued 

Advanced Ideas in Communications 

DOD Spectrum Summit: “Spectrum Reform Efforts: Nest Step Toward 
Implementation” 

Annapolis, MD 

MILCOM 2005 Conference (Panelist) 

“The Presidential Spectrum Initiative” 

Atlantic City, NJ 

CTIA Wireless IT & Entertainment (Speaking) 

“Regulatory Panel — Facilitating Wireless Evolution — From 
Voice to Broadband and Beyond” 

San Francisco, CA 

Law Seminars International (Speaking) 

Spectrum Management Conference 

“Evolving Public Policy: Key Government Players, 

the Way They View Their Roles and Their Policy Priorities” 

McLean, VA 

High Level Consultative Commission on 
Telecommunications (Speaking) 

United States — Mexico “Seventh Meeting” 

Mexico City, Mexico 

Software Designed Radio Forum (Speaking) 

Regulatory Panel: “Global Regulatory Summit on SDR & Cognitive Radio” 
Fairmont Hotel, Washington, DC 
University of Texas (Speaking) 

Workshop on Internet use in the Americas 
“Keynote overview of US policy in the area of 
Broadband and Internet connection” 

Washington, DC 

Multiparty Roundtable at SUPERCOMM 2005 — (Roundtable) 
Telecommunications Industry Assoc. (TLA) re: to discuss on mechanisms 
to address the funding problems and technical areas in which Federal 
funding should be directed. 

Chicago, Illinois 

American Petroleum Institute Telecommunications Mtg (Speaking) 
re: General Overview of the Agency 
Washington, DC 

Land Mobile Communications Council (Speaking) 

re: Direction of spectrum policy at NTIA & how it may impact the land 

mobile community 

Holiday Inn, Rosslyn-Key Bridge 

Arlington, VA 

CTIA Wireless 2005 Annual Conference 
Policy Outlook Track Panel 1 
“Facilitating Intermodal Competition” 

Las Vegas, NV 

International Consumer Electronics Assoc. (CEA) Show, 2005 

IPV6 Panel “An Introduction to the New Internet: What is IPV6 and how 

will it effect consumer electronics?” 

DoD Spectrum Summit (Roundtable) 

“Spectrum Transformation: How Military/Commercial 
Spectrum Sharing Can Work 
Annapolis, MD 

National Cable & Telecommunications Assoc. (NCTA) (Roundtable) 
NARUC-NEC broadband summit 
“Broadband Deployment” 

Arlington, VA 

Northern Ireland and Republic of Ireland) w/Under Sec. Of Technology 
Meeting Dublin, Ireland 
Chamber of Commerce (Panelist) 

“The Telecommunications Landscape — ^Administration 
and Congressional Perspectives” 

Washington. DC 

Law Seminars International Spectrum Management Conference (Speaker) 
NTIA: The President’s spectrum initiative for the 21st century and the 
Perspective of Federal Government spectrum users 
Aspen Institute Conference on Telecommunications Policy (Speaker) 
“Restructuring Telecommunications” 
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Public Speaking Engagements — Continued 

Aspen, Colorado 

08/09/04 Electronic Industry Alliance (EIA) (Panelist) 

22nd EIA Annual Legislative & Regulatory Roundtable 
Hot Springs, VA 

07/22/04 New Jersey Technology Council (NJTC) (Speech) 

“Domestic and international telecommunications and 
information technology issues” 

Voorhees. New Jersey 

05/19/04 United Telecom Council (Panelist) 

Annual Conference and Exposition 

“The Hunt for Critical Infrastructure Spectrum” 

Nashville, TN 

05/13/04 Heritage Foundation (Speaker) 

Broadband by 2007: A Look at the President’s Initiative 
Washington, DC 

03/08/04 Consumer Electronics Association (CEA) (Panelist ) 

“Public Forum on Spectrum Management” 

Santa Clara, CA 

02/23/04 National Emergency Number Association (NENA) (Speech) 

Second Annual 911 Goes to Washington Critical Issues Forum 
Grand Hyatt, Washington, DC 

16. Please identify each instance in which you have testifies orally or in writing 
before Congress in a non-governmental capacity and specify the subject matter of 

each testimony: None. 


B. POTENTIAL CONFLICTS OF INTEREST 

1. Describe all financial arrangements, deferred compensation agreements, and 
other continuing dealings with business associates, clients, or customers: None. 

2. Do you have any commitments or agreements, formal or informal, to maintain 
emplo 3 Tnent, affiliation, or practice with any business, association, or other organi- 
zation during your appointment? No. 

3. Indicate any investments, obligations, liabilities, or other relationships which 
could involve potential conflicts of interest in the position to which you have been 
nominated: None. 

4. Describe any business relationship, dealing, or financial transaction which you 
have had during the last 5 years, whether for yourself, on behalf of a client, or act- 
ing as an agent, that could in any way constitute or result in a possible conflict of 
interest in the position to which you have been nominated: None. 

5. Describe any activity during the past 5 years in which you have been engaged 
for the purpose of directly or indirectly influencing the passage, defeat, or modifica- 
tion of any legislation or affecting the administration and execution of law or public 
policy. 

During my employment at my former law firm. DLA Piper Rudnick {f.k.a. Verner, 
Liipfert, Bernhard, McPherson and Hand), I represented a number of clients with 
interests before the Congress. During the covered period my representation included 
supporting the initial application to transfer control of DIRECTV to EchoStar, and 
the eventual sale of DIRECTV to NewsCorp. This representation was on behalf of 
DIRECTVs former parent corporation. General Motors. I also represented a variety 
of transportation, defense, and financial services clients monitoring legislative activ- 
ity. During the covered period this representation did not entail advocacy directly 
or indirectly related to specific legislation. 

During my tenure as Counselor to the Acting Assistant Secretary, and Deputy As- 
sistant Secretary in the Department of Commerce, I have supported Administration 
initiatives before the Congress, most notably the passage of the Commercial Spec- 
trum Enhancement Act (Pub. L. 108-494). 

6. Explain how you will resolve any potential conflict of interest, including any 
that may be disclosed by your responses to the above items. 

If appointed to the position of Assistant Secretary for Communications and Infor- 
mation, I will take the following actions to avoid a conflict of interest. 

As required by 18 U.S.C. §208, I will continue to disqualify myself from partici- 
pating personally and substantially in any particular matter that has a direct and 
predictable effect on my financial interests or those of any other person whose inter- 
ests are imputed to me, unless such participation is authorized or permitted by reg- 
ulatory exemption or written waiver. 
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In particular, I will not participate in a particular matter that will have a direct 
and predictable effect on my spouse’s employment with the Pharmaceutical Manu- 
facturers and Research Association, unless authorized pursuant to a written waiver. 
In addition, I will not participate in a particular matter involving specific parties 
in which the Pharmaceutical Manufacturers and Research Association is a party or 
represents a party, unless authorized or permitted pursuant to ethics regulations. 

Within 90 days of my confirmation, I will issue a statement memorializing these 
recusals. 

Also, within 90 days of my confirmation, I will divest my holdings in Omnicom. 

With respect to my financial interests (including Omnicom) from which disquali- 
fication is not presently required because of the applicability of a regulatory exemp- 
tion, should a financial interest no longer qualify for an exemption, I will imme- 
diately disqualify myself from participating personally and substantially in any par- 
ticular matter that has a direct and predictable effect on the interest, unless my 
participation is covered by another exemption, or unless I obtain a written waiver. 

C. LEGAL MATTERS 

1. Have you ever been disciplined or cited for a breach of ethics by, or been the 
subject to any court, administrative agency, professional association, disciplinary 
committee, or other professional group? No. 

2. Have you ever been investigated, arrested, charged, or held by an Federal, 
State, or other law enforcement authority of any Federal, State, county, or munic- 
ipal entity, other than for a minor traffic offense? No. 

3. Have you or any business of which you are or were an officer ever been in- 
volved as a party in an administrative agency proceeding or civil litigation? No. 

4. Have you ever been convicted (including pleas of guilty or nolo contendere of 
any criminal violation other than a minor traffic offense? No. 

5. Please advise the Committee of any additional information, favorable or unfa- 
vorable, which you feel should be disclosed in connection with your nomination: 
None. 

6. Have you ever been accused, formally or informally, of sexual harassment or 
discrimination on the basis of sex, race, religion, or any other basis? No. 

D. RELATIONSHIP WITH COMMITTEE 

1. Will you ensure that your department/agency complies with deadlines for infor- 
mation set by Congressional committees? Yes. 

2. Will you ensure that your department/agency does whatever it can to protect 
Congressional witnesses and whistle blowers from reprisal for their testimony and 
disclosures? Yes. 

3. Will you cooperate in providing the Committee with requested witnesses, in- 
cluding technical experts and career employees, with firsthand knowledge of matters 
of interest to the Committee? Yes. 

4. Are you willing to appear and testify before any duly constituted committee of 
the Congress on such occasions as you may be reasonably requested to do so? Yes. 

Senator Burns. Thank you. 

And, Mr. Sununu? 

Senator SUNUNU. Thank you, Mr. Chairman. 

Mr. Kneuer, I apologize for ignoring you. We’ve got — I hope I 
have more than a minute and 15 seconds, but I imagine it’s about 
5 minutes, and I do have a few questions I want to ask Chairman 
Martin, and I’ll probably submit most of these for the written 
record so you can expand, you don’t feel the need to make every 
single point in your oral testimony. 

First, a few questions about the Internet. Let me just ask a few. 
You can answer them all together. 

Do you think that the Internet should be regulated the same as 
we regulate — with the same regimes that we regulate other com- 
munication mediums? Do you support taxing Internet access? And 
should the FCC be allowed to regulate Google Video and YouTube? 

Mr. Martin. No, I don’t think that the Internet should be regu- 
lated in the same manner as other telecommunications networks. 
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And I actually have been opposed to any kind of taxes on Internet 
access. And, indeed, I’ve been opposed to any extension of our uni- 
versal-service requirements to Internet access. I think that would 
only discourage people from subscribing to Internet access services, 
if we raise those prices on it. It’s one of the reasons why I’ve been 
trying to focus on a telephone-number-based methodology. Tele- 
phone numbers are the key to using the public-switched telephone 
network, and I think that would be a more equitable means of con- 
tributing for those who are taking advantage of that public- 
switched telephone network. 

So, no. I’m opposed to taxing the Internet access, and I don’t 
think they should be regulated the same. 

Senator SUNUNU. And Google Video and YouTube video services, 
should the FCC have the power to regulate those? 

Mr. Martin. No, I don’t think that’s necessary, at this time. 

Senator SuNUNU. You mentioned universal service and your de- 
sire to make some changes with regard to both distribution and 
revenue collection, but the FCC keeps raising the contribution fac- 
tor. We’re over 10 percent now, 10 percent Universal Service fee on 
consumers’ use of communications. Do you think that there is an 
upper limit to what you ought to be allowed to impose? Are you 
willing to go to 20 percent, to 30 percent, under the current struc- 
ture? 

Mr. Martin. No. And I think that there is an upper limit as to 
what we would be able to do, practically, before there was political 
pressure. But I would point out that, when I became chairman, ac- 
tually, the assessment rate was over 11 percent. And the most re- 
cent assessment rate, that we released this quarter, is actually 
down to 9 percent. During my tenure as chairman, because of the 
actions we’ve taken on both trying to control both the distribution 
side and of beginning to broaden the base, we’ve actually been able 
to bring that down from 11 to 9 percent since I became chairman. 

Senator Sununu. Explain to me what the logic is behind 
voicemail qualifying for E-Rate money. They qualify, but it’s my 
understanding that IP voice service does not. Why would voicemail 
qualify? 

Mr. Martin. I think that what we’ve said in the past, as far as 
for E-Rate money, is that telecommunications services qualified for 
it, but that not all information services qualified for it. We were ac- 
tually trying to be more restrictive in what we allow schools to be 
able to receive money for. And most of the focus on information 
services was actually on infrastructure for the schools to be able to 
try to connect to the Internet, rather than for the services and ap- 
plications that would ride over it. We haven’t paid — for example, 
for any of the software for schools, but we do pay for some of the 
hardware, which means that we pay for their Internet connections 
and for wiring of the schools. 

Senator Sununu. You also subsidize their service, though. 

Mr. Martin. We do, for their access. We subsidize their Internet 
access services and items that have been telecommunications serv- 
ices or regulated directly as telecommunication. 

Senator Sununu. I just want to make the point that it’s not all 
hardware, it’s not all 

Mr. Martin. No. 
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Senator SUNUNU. — infrastructure. 

Mr. Martin. It’s not. 

Senator SUNUNU. And, in fact, the access portion is growing very, 

very rapidly 

Mr. Martin. That’s right. 

Senator SUNUNU. — and is provided to all parts of the country, 
suburban as well as rural and high-cost areas. 

Mr. Martin. That’s right. 

Senator SuNUNU. And I would simply make a point I’ve made be- 
fore, is that you suggest you want to be restrictive so that the ob- 
jectives of this fund are directed — or the money in the funds are 
directed — toward the key objectives of high-cost areas and rural 
areas. There’s a tremendous amount of money that remains in the 
hands of districts that don’t necessarily fit that description. 

A final question about IP voice service. And I know there are a 
lot of technical factors that go into determining how you assess con- 
tribution requirements for Universal Service, but the contribution 
factor for IP voice providers is approximately 65 percent, and the 
contribution factor for wireless providers is 37 percent. I’ll stipulate 
both of these are very arbitrary numbers, but it seems extremely 
disproportionate, and even punitive, to assign a contribution factor 
of 65 percent to one, and 37 percent to another, when I think it’s 
fair to argue that the overall mix of the kinds of communications 
that are taking place are quite similar. 

Mr. Martin. There’s some confusion; that’s actually not correct. 
The contribution factor for both wireless and for IP services is the 
same. 

Senator SuNUNU. I’m talking about 

Mr. Martin. It’s 9 percent. 

Senator SuNUNU. I’m talking about the percentage of revenues. 

Mr. Martin. No, no 

Senator SuNUNU. You assess 

Mr. Martin. What 

Senator SuNUNU. — 65 percent of the revenues on IP providers, 37 

percent of the revenues 

Mr. Martin. We 

Senator SuNUNU. — are the basis for the 

Mr. Martin. We 

Senator SuNUNU. — wireless providers. 

Mr. Martin. We assess a 9-percent surcharge on all of their 
interstate revenues. We did studies, and we had people submit 
studies to us that said what percentage of these services are inter- 
state in nature versus local in nature. And in the wireless side, the 
best estimates we had were that it was around 37 percent. On the 
Voice over IP side, the only study that we had in the record said 
that in the last few years, it had been over 66 percent in each in- 
stance. So, we selected 65 percent as a safe harbor. But, in both 
instances, both Voice over IP providers and wireless providers are 
allowed to come in and demonstrate that their revenues are signifi- 
cantly more local in nature, and then they don’t have to pay that 
safe harbor. 

Senator SuNUNU. I respect the fact that you’re trying to make a 
decision based on data, but it is spurious to make such an impor- 
tant and significant financial decision based on one datapoint. And 
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I think it runs against common sense to assume that the percent- 
age of interstate communication taking place under IP services is 
twice that taking place under wireless services. I will agree they 
might not be equal, but a factor of two to one, I think, really does 
defy common sense. 

I appreciate your responses, though; they’re very direct. 

And I appreciate the indulgence of the Chairman. 

Senator Burns. Mr. Rockefeller? 

Senator Rockefeller. Thank you, Mr. Chairman. 

Chairman Martin and Mr. Kneuer, I don’t have questions for 
you, and I apologize, but I’m going to vote for you. 

[Laughter.] 

Senator Rockefeller. The — first of all, I want to thank you. It’s 
my understanding you’re going to be issuing an order, before too 
long, with regard to a West Virginia company 

Mr. Martin. Yes. 

Senator Rockefeller. — on a particular spectrum problem. And 
that’s very important, and I thank you for that. 

As you know, we’ve talked about this before. We’ve been work- 
ing — you’ve been working with 0MB, we’ve been working together, 
to try and craft a letter on the Antideficiency Act — and that’s a 
very perilous Act — in which case the result of the Act is the oppo- 
site of what is intended in the case of the Universal Service Fund. 
I know you’ve been working to resolve that, very hard. But I think 
it has to be said that the 0MB appears to be reasonably openly 
hostile to the Universal Service Fund, and, as is, unfortunate, to 
the E-Rate program. So, do you — what is your sense of how this is 
coming along? Can we resolve this? 

Mr. Martin. Well, I do think that we’ll be able to provide you 
with some of the details of that soon, I hope. I think that, in gen- 
eral, as we’ve discussed, the Commission’s conclusions are that the 
Antideficiency Act would otherwise apply to the Universal Service 
programs, that the high-cost program currently has enough in re- 
serves that it would not be in violation of the ADA, and that if the 
ADA directly applied to the Schools and Libraries Program today, 
it would require us to raise the assessment rate slightly. So, that 
would be our best estimate today. 

Senator Rockefeller. And I thank you. 

As you know — and Senator Stevens has left — and he’s been very 
helpful to us on this question of the appropriation’s 1-year exemp- 
tion for the Universal Service Program from the Antideficiency Act. 
And my question to you is, would it be helpful to have another 
year’s extension? 

Mr. Martin. Well, I think that whether or not Congress decides 
to extend it any further is really a decision for Congress. I will 
pledge that, no matter whether it’s extended or not, we will make 
sure it doesn’t have a programmatic impact on the program. We 
will make sure that we have sufficient funds raised and that we 
are able to continue to have letters go out to the schools and librar- 
ies without being delayed. One of the fortunate benefits of some of 
the steps we’ve taken to lower the assessment rate is that I do 
think we have a little bit more cushion if the result is that a slight 
increase is needed — I think it would be able to be absorbed, at this 
time, if needed. 
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Senator Rockefeller. Good. 

I have been trying for, I don’t know, 10, 12 years, through a 
crude mechanism called a tax credit — I, along with a whole lot of 
other people; in fact, I think 75 Members of the Senate — to get 
broadband deployment done through a tax credit. And I’m unhappy 
to report to you that it hasn’t worked in any single one of those 
10 or 12 years. We’ve gotten absolutely nowhere. 

So, do you think that the Universal Service Fund has, in its 
range, the possibility of support for broadband infrastructure? Do 
you have the authority to make it a supported service, or is that 
something that has to come from the Congress? 

Mr. Martin. I think we have the authority to take some addi- 
tional steps on the universal service side, but I think that, prac- 
tically, the fund wouldn’t be large enough to absorb that. So, I do 
think we have the authority. Our authority is pretty broad in Sec- 
tion 254 of the Act, that says that the Universal Service Program 
needs to ensure that people that live in rural areas have have ac- 
cess to reasonably the same services at reasonably the same prices 
as those who live in urban areas. I think that language is broad 
enough that we could do something else, but I also think that the 
Universal Service mechanism today wouldn’t be able to support 
that financially. So, I think that we wouldn’t be able to do that, but 
I think we have the authority. 

Senator Rockefeller. Thank you. 

Thank you very much. 

Senator Burns. Mr. Dorgan? 

Senator Dorgan. Chairman, thank you very much. 

Is it Kneuer? 

Senator Burns. Kneuer. 

Senator Dorgan. Mr. Kneuer, thank you. 

Mr. Kneuer, I intend to support your nomination. 

Mr. Kneuer. Thank you. 

Senator Dorgan. I think you have substantial qualifications, and 
I’m pleased that you offer yourself for service. 

I do want to mention that, this morning, the trade numbers came 
out. Today’s monthly trade deficit announcement was $68 billion in 
a month, highest in history. We are engaged in a trade strategy 
that is fundamentally faulty and is going to be very damaging to 
this country. Most of the trade debt is owned by — a bulk of it’s 
owned by the Chinese and the Japanese. And I know that being 
involved in the Commerce Department, you will hear people in the 
Commerce Department marching around and talking about how 
wonderful this trade strategy is. It’s a disaster. It’s been a disaster 
under Democrats and Republicans. It’s grown much, much worse 
under this Administration, I might say. But I just wanted to make 
the point that we’ve had a pretty devastating announcement this 
morning about a $68-billion monthly trade deficit. That — at some 
point, somebody needs to say, “Whoa, this isn’t working.” 

But, Chairman Martin, you were part of a troika in the FCC that 
said it was OK to create new ownership rules so that in one major 
city one company — one company — could own eight radio stations, 
three television stations, the newspaper, and the local cable com- 
pany, and that would be just fine, no problem at all. The Federal 
courts found a problem with that. Do you still feel that way? I 
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mean, you’re now beginning a new ownership rulemaking process, 
but do you still feel comfortable suggesting that in one major Amer- 
ican city it’s fine for one company to own eight radio stations, three 
television stations, the cable company, the dominant newspaper? 
Does that give you pause? 

Mr. Martin. Yes, it gives me pause. I’m not so sure I would even 
concede that I was comfortable with the decision when we made 
the decision previously. 

Senator Dorgan. But you voted for it. 

Mr. Martin. I did. I did. Because I thought that the record indi- 
cated, in certain of the largest markets, you should be able to pur- 
chase more, under the record that we had in front of us. But were 
we all concerned about the impact of changes in media ownership 
requirements? Yes. Did it make me comfortable then? I wouldn’t 
say so. And does it give me pause now? Sure. I think that the Com- 
mission is diligently trying to go back and reinitiate the media 
ownership process, to do so with an open mind regarding what we 
should end up doing. We start that process by not only receiving 
comments, but doing public hearings and listening to what the pub- 
lic has to say about where we should go on media ownership. 

Senator Dorgan. Chairman Martin, do you think there’s been 
substantial increased concentration in virtually every area of the 
media? 

Mr. Martin. I think that it would depend. When you say “in- 
creased,” I think it depends upon what you’re measuring that 
against. In general, I would say that yes, there has been increase, 
but I think that there have been some areas where there obviously 
has been a decrease. The availability of news and information, for 
example, by the Internet, is significant, and wasn’t available pre- 
viously, depending upon the timeframe you’re looking at. Obvi- 
ously, in the television area, there’s a significant number of sources 
of news and information because of cable that were not available 
prior to cable, when some of these rules were put in place. So, it 
depends upon the timeframe you’re measuring, but, yes, there has 
been some, if you’re looking at the most recent time. 

Senator Dorgan. Would you agree or disagree with this? Right 
now, the media conglomerates — about six of them, essentially: 
Viacom, Disney, Time Warner, News Corp, CBS, and NBC/General 
Electric — control the big-four networks, 70 percent of the prime- 
time television market share, most cable channels, as well as vast 
holdings in radio, publishing, movie studios, music, Internet, other 
sectors. And whenever somebody talks to me about the — all of the 
Internet opportunities and so on — I’ve talked before about many 
voices, one ventriloquist; you can cite many voices, one ventrilo- 
quist. Would you agree with me that we have seen very substantial 
concentration in almost every area of the media in recent years? 

Mr. Martin. In the recent years, we’ve seen more concentration. 
Since the 1996 Act passed, after which the Commission changed 
some of those rules, there’s been significant increase since then. 

Senator Dorgan. Do you believe that increased concentration, in 
most cases, will likely be moving against the issue of localism, and 
that localism — with respect to broadcasting and the use of the air- 
waves that belong to all of the American people — localism is essen- 
tial and central to the notion of what broadcasting is about? 
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Mr. Martin. I think that localism and competition and diversity 
are the three central tenets of what broadcasting is about, but I 
think localism is certainly one of the most important. 

Senator Dorgan. And you have a localism proceeding underway. 
It’s — in fact, Chairman Powell started it, and then just dropped it, 
it just sat there, and nothing happened. You have resurrected it. 
I believe you’ve resurrected it, or at least have talked about it. 
When do you expect it to be concluded? 

Mr. Martin. What we first need to do is compile the record that 
Chairman Powell started gathering, and put all of the information 
that we had gathered in that record into the media ownership pro- 
ceeding to make sure that people have an idea of what information 
has been gathered. And we have one outstanding hearing on local- 
ism, separate from media ownership, that Chairman Powell had 
committed to do, that’s outstanding, that we had never done, ei- 
ther. 

Senator Dorgan. It would make much more sense to complete 
the proceedings on owner — on localism, rather, before you decide on 
ownership, wouldn’t it? 

Mr. Martin. We will make sure we complete the last hearing 
on 

Senator Dorgan. And then — I know my time is expiring — one 
point. Since the Chairman started talking about net neutrality in 
his first question to you, I want to — when the FCC decided that 
broadband should be removed from Title II of the Telecommuni- 
cations Act, and said it is no longer a telephone service, but an in- 
formation service, that took from it, then, the attachment to non- 
discrimination. Nondiscrimination rules applied, up until that 
point, to all that was described as a telephone service; non- 
discrimination rules no longer applied once it was taken out of that 
definition. Is that correct? 

Mr. Martin. They did apply to all that was described as a tele- 
phone service. 

Senator Dorgan. Right. 

Mr. Martin. It wasn’t necessarily all broadband. Cable modem 
services weren’t described as a telephone service. So, it applied to 
some telephone companies offering it, but not to the cable compa- 
nies. 

Senator Dorgan. And when the FCC made its decision, then the 
nondiscrimination rules that did attach at that point did not con- 
tinue to attach. 

Mr. Martin. Those, and all the rules that applied to telephone 
services, do not attach. 

Senator Dorgan. And you’ve, instead, developed a set of prin- 
ciples. Do those principles include the principle of nondiscrimina- 
tion? 

Mr. Martin. No, they don’t include the principle of non- 
discrimination. 

Senator Dorgan. They do not. 

Mr. Martin. No. 

Senator Dorgan. Any reason for that? 

Mr. Martin. In terms of access, there is discrimination that has 
to occur by necessity to deliver different kinds of services. Bits that 
are being used to deliver voice services or real-time video services 
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are currently prioritized in order to allow those services to be deliv- 
ered. I think that, when we talk about nondiscrimination among 
third parties, there has been discussion about whether the Com- 
mission should look at that issue. But just saying you can’t dis- 
criminate among any bits actually isn’t the way that current Inter- 
net access services are provided. That’s what allows different serv- 
ices to be able to be provided. 

Senator Dorgan. But you understand the issue of nondiscrimina- 
tion — or discrimination, I should say. Would you agree that the tel- 
evision advertisements that ran during our markup, this commit- 
tee’s markup, on the issue of net neutrality — the television com- 
mercials that ran, that indicated that the principles that you have 
established included nondiscrimination principles — that those tele- 
vision commercials were inaccurate? 

Mr. Martin. I’m not familiar with the ones that said that we in- 
cluded nondiscrimination in our four principles. But, if it did, non- 
discrimination was not one of the four principles that we included. 

Senator Dorgan. Mr. Chairman, you’ve been generous with the 
time. 

Chairman Martin, you and the Commission will make some of 
the most important decisions that will be made, in terms of the de- 
velopment of information in this country. And this democracy 
thrives on information, the free flow of information. And it seems 
to me, further concentration in the media, having fewer and fewer 
people determine what we see, hear, and read in this country, is 
antithetical to everything we should believe in that fosters and 
nurtures democracy. And I hope as you and the other commis- 
sioners sift through these, you will keep that in mind. And I hope 
as you have six hearings around the country, the first of which will 
be in Los Angeles, you will hold one in a rural state, a rural area, 
as well, to allow us to weigh in on these things. 

And let me finish with at least one bone here, and that is, your 
predecessor held only one hearing and then moved ahead. I appre- 
ciate the fact that you’re holding six hearings. Some of us will want 
to hold you up even more, to the extent we can, to slow you down 
and hope you reach the right conclusion. But thanks, again, for 
serving in public office. You’ll hear, of course, much more from me 
as we proceed to work together on these issues. 

Mr. Kneuer, thank you, again, for offering yourself today to pub- 
lic service. 

Senator Burns. Mr. DeMint? 

Senator DeMint. Thank you. Senator Burns. 

Mr. Martin, your son has proved, once again, that Senators can 
put anyone to sleep. 

[Laughter.] 

Senator DeMint. I mentioned the WARN Act in my statement, 
the emergency alert system that we’ve been working on here in 
Congress, and obviously the FCC has an interest in that and has 
begun the rulemaking process. Our request is that you — as you 
stated in your statement, as you mentioned, the will of Congress 
should be expressed sometime in November. Apparently the bill is 
having hearings on the House side. We will pass it at 12 today. 
And, we believe, before the end of this year, we will have expressed 
the will of Congress. Are you willing to wait? 
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Mr. Martin. Yes. The Commission, obviously, thinks it’s impor- 
tant to make sure we have an emergency alert system that takes 
advantage of new technologies, but it’s always preferable if Con- 
gress can tell us exactly how we should try to implement it. 

Senator DeMint. Yes. Thank you. 

Just a couple of questions about net neutrality. And I know we 
can’t get into detail, but these are diagnostic questions. 

On the content side, do you believe a content provider, such as 
Google, should have the right to charge its customers more for 
prime placement on its pages than those who don’t have prime 
placement? 

Mr. Martin. Yes. I’m not sure I see any reason why Google 
shouldn’t be able to charge people however 

Senator DeMint. But 

Mr. Martin. — whatever it wants to charge. 

Senator DeMint. OK. Do you think a network provider, such as 
Verizon, should have the freedom to charge more for higher re- 
quirements, such as video, from its customers? 

Mr. Martin. I do. And I think the Commission has stated that 
in its principles, as well. 

Senator DeMint. OK. So, you think network providers, if they 
are offering higher-speed options and different types of products, 
that they can price those differently. 

Mr. Martin. I think so. And if we didn’t allow them to, then they 
would not be willing to offer those different kinds of products. 

Senator DeMint. Exactly. And I think, as you know, what you 
just said is opposed to the concept of network neutrality. So, just 
wanted to make sure we were on the same page there. 

Just a quick question about multicast. And I was happy to see 
that you had pulled from the agenda the vote on additional must- 
carry privileges. As we move toward creating more cable competi- 
tion, more video options in the marketplace, obviously we think it — 
at least a number of us do — think this is not the time to go in and 
mandate that our retailers of video services are required to carry 
different options by their customers, when we think that’s going to 
happen naturally. But is it fair to say — do you intend to bring 
multicast must-carry up for a vote again at the Commission? 

Mr. Martin. Well, I don’t have any current intentions to, because 
I don’t think there’s a majority of the commissioners who support 
that. 

Senator DeMint. Good. Thank you. That’s all my questions. 

Thank you. Senator Burns. 

Senator Burns. Mrs. Boxer? 

Senator Boxer. Thank you, Mr. Burns. 

I want to follow up on the idea of localism that Senator Dorgan 
started, Mr. Martin. And, by the way, I have questions for both of 
you, so I’m going to stay a second round if my time runs out. 

When the FCC released its media ownership decision in 2003, 
Congress and the courts criticized the Commission for serious prob- 
lems. In then-Chairman Powell’s words, quote, “In the months that 
followed, we heard the voice of public concern about the media loud 
and clear. Localism is at the core of these concerns, and we’re going 
to tackle it head-on.” 
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You said, Mr. Martin, “What local broadcasters provide in terms 
of local news and information to the community is really impor- 
tant.” And you were quoted in USA Today, in October 2005. So, I 
appreciated that, because I certainly agree with that. 

You still feel that way about the importance of localism? 

Mr. Martin. Yes. I do. 

Senator Boxer. OK. Now, in August 2003, the FCC established 
a Localism Task Force to study issues like the impact of media con- 
solidation on local news programming. It is now 3 years later, and 
we haven’t seen a release of any report or any policy recommenda- 
tions from the staff. What has happened to that? 

Mr. Martin. When the Localism Task Force was started, under 
the previous chairman, they had committed to having a series of 
hearings. I think the final hearing was supposed to be in Maine. 
At the end of that hearing, they were to release a report that sum- 
marized all of the hearings that had occurred up until then. That 
process was never completed by Chairman Powell; when I took over 
as chairman, it was already supposed to have been completed. I 
think Chairman Powell had originally promised to do that by the 
end of 2004. But it wasn’t completed. And so, at this point, we do 
need to do another localism hearing, which I’ve committed that the 
Commission will go do. And 

Senator Boxer. I appreciate that. 

Mr. Martin. — and I’ve asked the — and I asked the staff to go 
back — they had not done the summary they had promised, and I 
asked them to go back and draft a summary of that, so we’ll be 
able to make that publicly available. 

Senator Boxer. OK. Well, let me tell you why I have a problem 
with your answer. I mean. I’m very happy with what you’re going 
to do, but I think there’s work that’s been done, and it’s been sti- 
fled. And I don’t know who stifled it. But I have a copy of a draft 
report, dated June 17, 2004, “Do Local Owners Deliver More Local- 
ism? Some Evidence From Local Broadcast News.” 

And I ask that a copy of this be placed in the record. * 

Senator Burns. Without objection. 

Senator Boxer. Now, according to this report — have you seen 
this report? 

Mr. Martin. I haven’t. And I wasn’t chairman in June 2004. 

Senator Boxer. You haven’t. 

Mr. Martin. No, I have not seen that. 

Senator Boxer. So, you don’t think any of the commissioners saw 
this report. 

Mr. Martin. I think that the previous chairman may have, but 
I don’t know if the other commissioners saw it. 

Senator Boxer. OK. Well, I’m going to ask you to please go back, 
after you look at it again — I’m going to ask the — all the other com- 
missioners to tell me if they ever saw this report, because, accord- 
ing to it, “Local ownership” — this is a quote — “adds almost 5 and 
one-half minutes of local news and over 3 minutes of local on-loca- 
tion news. That’s over 5 minutes for each 30-minute local news 
broadcast. In the course of a year, this means locally owned sta- 


*The information referred to has been retained in Committee files. 
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tions provide over 33 more hours of regional news, news that’s di- 
rectly relevant and important to viewers.” 

Now, this isn’t national security, for God’s sakes. I mean, this is 
important information about issues that are key to the people — I 
would suspect, your own mom, who lives in rural America. So, I 
don’t understand who deep-sixed this thing. I want to get to the 
bottom of it and find out if any commissioners saw this. 

And now, we’re starting all over again. Well, bless your heart, 
and I’m glad you did it, but I don’t have great confidence. You 
know, it seems to me — and maybe I’m just a cynic; I’ve been here 
a long time — that, you know, this comes out with a very clear re- 
sponse to the question of consolidation versus localism. And we 
have a pro-localism bit of information, nonbiased, compiled, clear, 
defended. And it never sees the light of day? Thank you, whoever 
sent this to me; I don’t have a clue. But I’m sure glad somebody 
out there sent this to me, because I think this is news, that this 
kind of work has never seen the light of day. 

Do you have any clue who may have stopped the release 
here 

Mr. Martin. As I 

Senator Boxer. — of this report. 

Mr. Martin. As I said, if it was dated in June 2004, I became 
chairman in March 2005. 

Senator Boxer. Were you a commissioner then? 

Mr. Martin. I was a commissioner then. 

Senator Boxer. OK. And will you promise that you will read this 
report? 

Mr. Martin. I will. And I don’t mean to imply that the staff 
hasn’t pulled that back out in trying to resummarize where we 
were. I was just saying that the staff didn’t have anything that was 
ongoing in finalizing the evidence that we had gathered. So, I’ll 
make sure that that should be one of the things that they are 

Senator Boxer. OK. 

Mr. Martin. — looking at trying to 

Senator Boxer. Well 

Mr. Martin. — summarize, and would be released. I will go back 
and make sure. 

Senator Boxer. Good. Because I have to tell you, this is — this is 
a — this is a piece of work. This isn’t some lightly pulled-together, 
you know, deal. They went out, and they did a real good study of 
this, and they found out that there’s more local news. Despite all 
of the other talk from the big guys, there’s more news. There’s 
more local news. And that’s what people want. 

Let me tell you, all you have to do is ask any of us. When we 
run for office, we have to take our advertising budget pretty seri- 
ously. We go to the local news. That’s what the people want. That’s 
what they watch. They want it. And this says you get more news 
when you have the luxury of having local news stations. 

And withhold my other questions until 

Senator Burns. Mr. Pryor? 

Senator Boxer. — the next round. 

Senator Burns. Our team seems to be falling apart, so, you 
know, our batting order’s going to pick up here a little bit. 

[Laughter.] 
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STATEMENT OF HON. MARK PRYOR, 

U.S. SENATOR FROM ARKANSAS 

Senator Pryor. Thank you, Mr. Chairman. 

Chairman Martin, thank you — thank both of you for being here. 
And Chairman Martin, thank you for your interest in always trying 
to reach out and work with me in various capacities. I appreciate 
that. 

Let me follow up on one of Senator Sununu’s questions of a few 
moments ago on the Internet. He asked about whether the Internet 
should be regulated like, I guess, other media. Let me get to a 
more specific question about the Internet, and that’s decency on the 
Internet. 

Does the FCC have any authority over the Internet right now? 

Mr. Martin. On the content and decency, no, we don’t have any 
on the Internet. 

Senator Pryor. OK. Should it? 

Mr. Martin. You know, I think that, unlike the broadcast me- 
dium, or even some of the other mediums that are putting forth the 
same communications to everyone, the Internet is inherently a 
“pull” media, where you’re going to a site and pulling it down. And 
so, I think that is different than having the same kind of standard 
that applies to broadcast that’s “pushed out,” so to speak, to every- 
one. 

Senator Pryor. OK. Do you think that we, as in the Congress 
or the FCC or the folks that are — the Internet industry, so to 
speak — do you think we should try to make the Internet a more de- 
cent place? 

Mr. Martin. Yes. I think that all the policymakers should be try- 
ing to make sure that the Internet is a more decent place. 

Senator Pryor. What’s the best approach on trying to accomplish 
that? 

Mr. Martin. You know. I’m not sure. I think it’s quite a chal- 
lenge. We’re facing current challenges in the media environment 
that we do have more direct authority over. So, I’m not sure. 

Senator Pryor. I know that there’s — if I can change gears — I 
know there’s been a media campaign through the Ad Council, et 
cetera, about parental controls on televisions, and using cable and 
satellite, et cetera. And I know that you’ve been involved in watch- 
ing that, trying to help structure that. What’s your assessment of 
that public relations campaign and the effectiveness of it, as it 
stands today? 

Mr. Martin. I think that the public relations campaigns are al- 
ways a good thing when you’re making parents aware of the tools 
that they have, but I’ve consistently said that I don’t think that’s 
enough in the current environment. I think that we need to have 
more direct action to empower parents to take more control over 
the media that’s coming into their homes. So, while I think it’s 
helpful, I don’t think parental controls are enough. 

Senator Pryor. Would you 

Mr. Martin. I mean, I don’t think the media campaign about pa- 
rental controls is enough 

Senator Pryor. OK, that’s fair enough. Would you assess it as 
being effective or ineffective, or somewhere in between? What — how 
do you assess it right now? 
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Mr. Martin. I think that the ads themselves may be effective, 
but I think it’s important to remember that the parental control 
mechanisms that they are promoting are not available to a signifi- 
cant number of homes today. Those are only available if you’re a 
digital cable subscriber, and digital cable subscribers are still, on 
average across the country, only 40 to 45 percent of the homes 

Senator Pryor. Yes. 

Mr. Martin. — and that, even then, they are reliant upon accu- 
rate ratings, and many of the programs are not rated, or, if it’s live 
or sports, something could still end up happening, like it did during 
the Super Bowl. So, I think the ads may be effective at their mes- 
sage, but I’m not sure I agree that that alone is enough. 

Senator Pryor. OK. Now, let me ask you about a state-specific 
issue that’s on another topic, and that is video franchising. The 
Committee’s heard a lot of discussion about the Texas video fran- 
chising law, and I’d like to get — as a Federal regulator. I’d like to 
get your impressions of the Texas video franchising, about — has it 
increased consumer choice? Has it lowered the costs of program- 
ming? How’s it working? 

Mr. Martin. It does seem that, in Texas, it has increased the 
consumer choice for video services. We went down and had a field 
hearing in Keller, Texas, where we were able to see Verizon offer- 
ing their video service alternative, saw a demonstration of what 
AT&T plans to roll out in San Antonio this year after that fran- 
chise reform. So, it does seem to be increasing the ability of new 
entrants to be able to come in and offer a video alternative. 

Senator Pryor. Is it getting to middle-income and lower-income 
households at the same rate it’s getting to higher-income house- 
holds? 

Mr. Martin. You know, we haven’t seen any evidence of that yet. 
I do think that many of the services were more high-end, they were 
more geared toward users who were purchasing a lot of media. But 
I haven’t seen any evidence yet to see what’s going on. 

Senator Pryor. One last question on net neutrality. Chairman 
Stevens, a few moments ago, mentioned that net neutrality has 
been a very sticky wicket for this Committee and for the tele- 
communications bill. There’s really not a consensus on it. Actually, 
I was outvoted, in my position on it, in the Committee. And I think 
it’s one of the major holdups on getting telecommunications done 
this year on the Senate floor. 

Personally, I like the FCC’s approach, where you define two or 
three — I guess, three different items. And I’m willing to add a 
fourth, if that makes sense. Given your experience on the FCC in 
net neutrality, how has — from your perspective, how has the FCC 
approach worked, so far? 

Mr. Martin. I think, thus far, it has worked effectively. I mean, 
we identified the principles that we thought would guide us as we 
try to evaluate the issue. And we’ve acted where there were com- 
plaints that were raised in front of us. And we’ve been able to do 
that, thus far. And so, I think, so far, waiting to adopt widespread 
rules has been more prudent when we might not completely appre- 
ciate the implications of those rules. Absent a significant number 
of complaints that we’ve identified in the marketplace, or a signifi- 
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cant number of problems, I think showing your strength through 
enforcement is the better method, at this point. 

Senator Pryor. Mr. Chairman, I’m out of time. Thank you. 

Senator Burns. Thank you, a lot, Mr. Pryor. 

I’ve got some questions. Mr. Kneuer, we know you’re here. 

[Laughter.] 

Senator Burns. Even though you’re not making any noise. And 
I’ve — I got to watch those babies go back and forth, and I said, 
“Welcome to the Senate Daycare Center.” 

[Laughter.] 

Senator Burns. And — but I think it’s very refreshing. I’m like 
Mr. Stevens; I think it’s very — well. I’m just a new grandpa, 
though. 

I’m going to go to — Mrs. Boxer’s got a couple of questions. I’ve 
got an important press conference — has to do with agriculture; and 
so, I take my agriculture pretty serious — and I’m going to submit 
my questions, but I want Mrs. Boxer to ask her — she’s got a couple 
of more questions. Is that fair to say? 

Senator Boxer. Correct, Mr. Burns. 

Senator Burns. Well, if you could do that, and then I can — I will 
close this thing up a little bit. But I want to give you an idea of 
what I’ll be asking, and I want you to respond both to the Com- 
mittee and to me. So, thank you. 

Senator Burns. You may proceed, Mrs. Boxer. 

Senator Boxer. Thank you, sir. 

Mr. Martin, I was very disappointed with your answer on net 
neutrality. You didn’t even hesitate. You know, “We’re just going 
to allow these ISPs to set up their toll roads.” Not your words; 
mine. But, you know, I have to say that your answer was so clear, 
I appreciate your honesty on the point, but it’s only going to make 
a mess up here, because those of us who really believe in non- 
discrimination, who believe that — the reason the Internet is so 
great is, we’ve stopped taxes, we’ve stopped toll roads, we’ve 
stopped fees. All of us. Or most of us. And, therefore, we’ve had 
this incredible growth. And now, all of a sudden we’re going to 
have the ISPs setting up toll roads, charging different websites dif- 
ferent rates. And your answer is, “Well, if we interfere with it, they 
won’t do — they won’t make any progress.” Well, that is not the his- 
tory of the net. We’ve had, you know, nondiscrimination since the 
beginning, and there are many of us who are just going to fall on 
that sword. 

So, I’m just a little disappointed, because, as you know, the bill 
that passed out of here really gives you a lot of discretion. And I 
don’t feel real comfortable with that, at this point, given what you 
have said. 

So, I hope you’ll take a look again at the way you answered the 
question. Mayhe I misheard it. But I’ve never heard someone just 
come straight out, ‘Yup, we’re going to let these folks do what they 
have to do,” to the detriment, in my view, of the people of this 
country. 

I have a question on the NSA warrants, because I think it’s an 
interesting situation here. You wrote a letter to Representative 
Markey that the Government had asserted — which is correct — the 
military- and state-secrets privilege in a Federal lawsuit; and. 
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therefore, you said, you know, “We can’t get involved in this.” Well, 
you probably know that the court, a U.S. District Court, refused to 
dismiss the case on state-secret grounds, is allowing the plaintiffs 
to seek information, and discovery is going on. I mean, basically, 
what the court said, “Hey, if there are some of — some of these 
records that were needed, please tell us, and we will absolutely go 
forward, but don’t do a fishing expedition.” 

So, in light of this ruling, what plans does the FCC have to 
launch an investigation into the reported turning over of customer 
phone records to the NSA that had absolutely no involvement in 
any nefarious, or even suspected, acts? 

Mr. Martin. As I understand it, there are multiple cases in 
many different district courts. You’re talking about the district 
court that allowed that case to proceed. There have been other dis- 
trict courts that have actually dismissed the cases because of the 
state-secret privilege that’s been asserted. And I think that issue 
was on appeal before the appellate courts. And once there’s a con- 
sistent ruling, the Commission will follow that consistent ruling. 
But I think that you have multiple courts coming out with different 
rulings, at this point. 

Senator Boxer. Well, we’ll get back to you on that, because the 
decisions I know basically say that, you know, you could proceed. 
But I — you know. I’m disappointed in that, too. 

Mr. Martin. And could I respond to the earlier net-neutrality 
question? 

Senator Boxer. Yes, but I want to make sure I get a question 
in to Mr. Kneuer. So, we may have to have that between us, which 
is just fine, if you don’t mind. But I feel like Mr. Kneuer has been 
left out of this, and he has a very important job, because he will 
be establishing a $l-billion public-safety interoperability grant pro- 
gram, and a lot of us, in a bipartisan way, are concerned that our 
first responders can’t talk to each other. 

So, how soon after October 1st will the NTIA be prepared to dis- 
tribute grants to public-safety entities, Mr. Kneuer? 

Mr. I&EUER. Thank you. Senator. 

We’ve — since the day the legislation was passed, we’ve been 
working to be prepared to execute our responsibilities and authori- 
ties under the statute. As you mentioned, October 1 we have — bor- 
rowing authority becomes available. We have executed agreements 
with the Treasury Department to have access to those monies. 
We’re working closely with our colleagues at the Department of 
Homeland Security. I’ve got strong support from the leadership in- 
side the Department of Commerce to make sure that we have all 
the resources that we need. 

Senator Boxer. So, how soon — I hate to cut you off, but I’m run- 
ning out of time — how soon can we see these grants being distrib- 
uted to public-safety entities? Give me the date. 

Mr. Kneuer. I don’t have a date on when grants would be made 
available. As I’ve said, we’ve been working to be prepared to have 
the monies available 

Senator Boxer. OK. Well, let me just say 

Mr. Kneuer. — working with DHS. 

Senator Boxer. — ^because I’ve got 8 seconds left, and I — I’m glad 
that you’ve planned it. But I have to say, we don’t have time here. 
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You know, everybody knows that we have to prepare — that we 
have to prepare for an attack, that our law enforcement has to talk 
to each other. And you have the authority to start, October 1. And 
you can’t tell me the date. So, will you please write to me within 
the next week or so and give me the projected date that you will 
be ready to hand out these grants? 

Mr. Kneuer. Absolutely. 

Senator Boxer. Because it’s important. I thank you. And I will 
submit all my other questions for the record. 

I understand, Mr. Chairman, you’re off to a press conference, 
so 

Senator Burns. I have. And I thank the Senator from California. 

I — this is my question. Mr. Kneuer, I’m going to — I have a couple 
of questions for Chairman Martin, and it has to do with the VoIP 
911 order and subsequent filings and this type thing. I want to 
know the status of those, and we will get those from you. 

Mr. Kneuer, on the Enhanced 911 Act. We still have — 50 percent 
of the counties of the United States still do not have a locator serv- 
ice, and some of them don’t even have 911 and the PSAPs. And I 
think we’ve got to work on that, because we worked very hard to 
pass that, to make sure those monies, as a pass-through to the — 
many states were using that money to balance their own budgets 
rather than passing it through to the countries or the entities that 
establish those call-in centers. So, my questions will go along with 
that. 

Also, can you bring me up to date, Mr. Kneuer, on ICANN and 
the — negotiating between them and VeriSign? I think that’s very 
important right now for the Internet and also the routers and this 
type of thing. And most of my questions have been asked. You 
have — ^you responded to them, Mr. — Chairman Martin, and I ap- 
preciate that, and your candid responses to us. And — but those are 
the areas, I think, right now. 

911 is particularly important to me, because I think probably the 
passage of that legislation was the best public-safety legislation 
that we’ve passed. In other words, locator service for a cell phone 
just makes good sense to me, especially in a time when we have 
more cell numbers now than we have wired numbers. And we need 
locator services when that 911 call comes in to the nearest first re- 
sponder. 

And so, my questions will be along that line, and if you could re- 
spond to me, and to the Committee, I would appreciate that very 
much. We’re moving — and yet, we’ve still got some ground — very 
important ground to cover for both of you. I plan to support both 
of you for these positions and move ahead. But I would have — well, 
I would like to have responses to those questions. If you’d agree to 
that, why — I’m going to leave this record open for two weeks for 
other members to ask their questions and for you to get a response 
from this hearing. 

Without further ado. I’m going to recess this Committee. 

[Whereupon, at 11:25 a.m., the hearing was adjourned.] 




APPENDIX 


Prepared Statement of Hon. Daniel K. Inouye, U.S. Senator from Hawaii 

I am pleased to welcome Chairman Martin and Mr. Kneuer before our Committee 
today. 

Chairman Martin has an impressive resume and an accomplished record as a 
public servant both as Commissioner and as Chairman of the Federal Communica- 
tions Commission. I look forward to hearing his plans on how he will address the 
challenges in overseeing the ever-changing communications industry. 

I am especially interested in how he will ensure that consumers are protected and 
competition is promoted as technology changes and industries consolidate. I have a 
number of specific questions that I will ask the Chairman to address after we hear 
from the nominees. 

Thank you. 


National Religious Broadcasters (NRB) 

Manassas, VA, September 11, 2006 

Hon. Ted Stevens, 

Chairman, 

Senate Committee on Commerce, Science, and Transportation, 

Washington, DC. 

Dear Mr. Chairman: 


I write today to express the strong support of the National Religious Broadcasters 
(NRB) for the re-nomination and confirmation of the Honorable Kevin Martin as 
Commissioner and Chairman of the Federal Communications Commission. 

During my tenure as president of NRB, I have developed enormous respect for 
the intellect, character, integrity and clear-headed thinking of Chairman Martin, 
His understanding of the multi-faceted issues facing a rapidly-changing media world 
is impressive; his carefully reasoned and well-balanced approach to these complex 
matters is even more so. 

I have found Chairman Martin firm in his commitment to public policy values 
shared by the overwhelming majority of the American people. Unafraid to challenge 
media professionals to their highest and best, he is also firm in his readiness to seek 
correction when they stoop to their lowest and least. 

While NRB members have not seen every issue before the FCC go their way, we 
have always found an open door to make our thoughts and concerns known. This 
is due, in no small part, to Chairman Martin’s leadership. 

I respectfully urge your quick and favorable action on the re-nomination of Chair- 
man Martin. 

Sincerely, 


Frank Wright, Ph.D., 

President ! CEO 


National Religious Broadcasters (NRB) 

Manassas, VA, September 11, 2006 

Hon. Daniel K. Inouye, 

Ranking Member, 

Senate Committee on Commerce, Science, and Transportation, 

Washington, DC. 

Dear Senator Inouye: 

I write today to express the strong support of the National Religious Broadcasters 
(NRB) for the re-nomination and confirmation of the Honorable Kevin Martin as 
Commissioner and Chairman of the Federal Communications Commission. 
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During my tenure as president of NRB, I have developed enormous respect for 
the intellect, character, integrity and clear-headed thinking of Chairman Martin. 
His understanding of the multi-faceted issues facing a rapidly-changing media world 
is impressive; his carefully reasoned and well-balanced approach to these complex 
matters is even more so. 

We have been particularly encouraged by Chairman Martin’s active support for 
Multi-Cast Must-Carry. This important public policy question has, in our view, not 
received the full and fair consideration it deserves by the Congress. We commend 
Chairman Martin for his efforts to advance the Multi-Cast Must-Carry debate in the 
regulatory arena. 

While NRB members have not seen every issue before the FCC go their way, we 
have always found an open door to make our thoughts and concerns known. This 
is due, in no small part, to Chairman Martin’s even-handed leadership. 

I respectfully urge your quick and favorable action on the re-nomination of Chair- 
man Martin. 

Sincerely, 


Frank Weight, Ph.D., 

President ! CEO. 


Response to Written Questions Submitted by Hon. Ted Stevens to 
John M.R. Kneuee 

Question 1. Last December this Committee reported out a bill to provide $1.5 bil- 
lion for the converter box program necessary for the DTV conversion, which will in 
turn make new spectrum available for first responders. Can you update us on your 
implementation of the program? 

Answer. Since the enactment of the Deficit Reduction Act of 2005, I have devoted 
significant time and effort to implement plans in accordance with the Act. The De- 
partment of Commerce and the Office of Management and Budget (0MB) have 
given this program high priority and have expedited clearance and procurement 
schedules to allow us to develop the program consistent with the schedule estab- 
lished in the Act. 

Because this program will affect every community, we have attempted to solicit 
a wide range of public comment on how to design and operate the program. Since 
enactment of the bill, NTIA has met with a full range of interested parties rep- 
resenting consumers, television stations, equipment manufacturers and retailers, 
potential vendors of coupon systems, and consumer education services. We have also 
collaborated with other Federal agencies including the Federal Communications 
Commission, the Government Accountability Office, and the Department’s Office of 
the Inspector General, to insure the full range of government expertise is brought 
to bear on creating a program that is effective, efficient, and minimizes waste, fraud 
and abuse. 

On July 25, 2006, NTIA issued a Notice of Proposed Rule Making (NPRM) that 
seeks public comment on all aspects of the coupon program including eligibility, cou- 
pon distribution and redemption, retailer certification, and consumer education. The 
NPRM also addresses the technical specifications for converter boxes that may be 
purchased with the coupon. The deadline for public comment in the NPRM is Sep- 
tember 25, 2006. NTIA’s intention is to publish final rules in early 2007. 

Because this is a one-time program and NTIA does not have coupon facilities, the 
agency intends to obtain services needed for the program through time-limited con- 
tracts. NTIA will retain oversight and approval of all work done under contract. 
Contemporaneously with the NPRM, NTiA has begun the government acquisition 
process to obtain the services necessary to educate consumers, certify retailers as 
well as distribute and redeem the coupons. The Request for Information (RFI) pub- 
lished on July 31, 2006, is the first step in the Federal procurement process. The 
information obtained in the RFI will be used to create cost estimates, performance 
requirements and other information required in the procurement process. Responses 
to the RFI were due on September 15, 2006. This information will allow NTIA to 
begin formal procurement as soon as the Rules are adopted. NTIA intends to award 
contracts by June 2007, so that vendors will have at least 6 months to have coupon 
systems operational by January 2008. 

In both the NPRM and the RFI, NTIA has sought to design a coupon program 
that is efficient; minimizes the opportunity for waste, fraud and abuse; and, furthers 
the objective of a timely transition to digital television. 

Question 2. You are considering a proposal that would grant VeriSign the exclu- 
sive right to distribute dot.com addresses to registrars who in turn make names 
available to the public for a fee. We have heard complaints about the perpetual na- 
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ture of that contract and the price increases it provides for dot.com names. Can you 
give us an update on where your review stands on that issue and your views on 
the contract terms? 

Answer. Under its Memorandum of Understanding with the Department, the 
Internet Corporation for Assigned Names and Numbers (ICANN) is required to ob- 
tain the Department’s approval for any proposed new .com Registry Agreement be- 
fore it can take effect. On March 3, 2006, ICANN submitted a proposed new agree- 
ment as part of a litigation settlement with VeriSign. Since that time, the Depart- 
ment has been reviewing the proposed new agreement in light of its longstanding 
goals of ensuring the continued stability and security of the Internet domain name 
system and of promoting the consumer benefits of a competitive marketplace. To 
that end, the Department has been in consultation with the Department of Justice’s 
Antitrust Division regarding the competition issues raised by the proposed new 
agreement. In addition. Department officials have met with a number of interested 
stakeholders, including registrars, Internet service providers, and search engine 
companies, who have concerns about the agreement. The Department has also heard 
from a number of stakeholders advocating the benefits of the new agreement for the 
security and stability of the Internet domain name system. The Department of Com- 
merce has heard from Members of Congress on both sides of the issue. The Depart- 
ment will consider all of these views and concerns as it concludes its review of the 
new .com registry agreement. 


Response to Written Questions Submitted by Hon. Conrad Burns to 
John M.R. Kneuer 

Question 1. At the end of the 108th Congress, we passed the ENHANCE 911 Act. 
Among other things, that bill created a joint 911 Program Office between NTIA and 
NHTSA. Can you describe any progress your agency and NHTSA have made in set- 
ting up that office? What are the status and current plans and what is your overall 
commitment to ensuring that office has the internal resources necessary to be effec- 
tive? 

Answer. I believe that enhanced 911 and wireless E-911 services are very impor- 
tant to the security and safety of the American people. NTIA and NHTSA will con- 
tinue to work toward greater coordination and communications among Federal, 
State and local emergency communications systems and organizations involved in 
this effort. NHTSA and NTIA look forward to working with Congress to develop so- 
lutions for the deplo 3 Tnent of both wireless and wireline E-911 nationwide. 

As of September 14, 2006, NHTSA and NTIA completed the following activities: 

Management Plan for the E-911 Joint Program. NHTSA and NTIA completed 
and submitted to Congress on March 23, 2005, a management plan for the 5- 
year duration of the joint program to facilitate coordination and communication 
among Federal, state, and local emergency communications systems, emergency 
personnel, public safety organizations, telecommunications carriers, and tele- 
communications equipment manufacturers and vendors involved in the imple- 
mentation of E-911 services. 

Memorandum of Understanding. On April 13, 2006, NHTSA and NTIA com- 
pleted a Memorandum of Understanding to formalize the joint program man- 
dated by the ENHANCE 911 Act of 2004 (the Act), Pub. L. No. 108-494. 
National E-911 Implementation Coordination Office (ICO). NHTSA and NTIA 
established basic office functions, including telephone, mailing address, office 
email address, website, and logo. The ICO is housed at NHTSA. 

Wireless E-911 Deployment Status. NHTSA, in conjunction with the National 
Emergency Number Association (NENA), completed tasks to expand the wire- 
less deployment profile to include Public Safety Answering Point (PSAP) FCC 
Phase II readiness information. 

ICO Website. NTIA, in coordination with NHTSA, designed, developed, reg- 
istered and obtained a URL (http: II www.e-911ico.gov D for an ICO website to 
be fully operational in early FY07. This website will primarily be used for co- 
ordination and distribution of information on E-911 issues. 

Relative to the status and current plans, NHTSA and NTIA also initiated the fol- 
lowing E-911 activities: 

Strategic Plan. NHTSA and NTIA developed the initial draft version of a stra- 
tegic plan for the activities for the ICO. This plan will be completed in early 
FY07. 
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Planned Meeting. The ICO is planning to convene a meeting early in Fiscal 
Year 2007 (FY07) of all Federal agencies involved in 911 activities. During this 
meeting, the responsibilities of the ICO will be discussed as well as methods 
for ongoing coordination among involved Federal agencies. 

Stakeholder Listening Sessions. To elicit further input of stakeholders on ICO 
activities and priorities, NHTSA and NTIA are planning a series of formal lis- 
tening sessions that will be open to all interested parties. 

Next Generation 911 Initiative. NHTSA is continuing its Next Generation 911 
Initiative by issuing a Request for Proposals (RFP) for a design team to com- 
plete a high-level system architecture and a migration plan for the Next Gen- 
eration of the 911 system, enabling the use of technologies such as Voice-Over- 
Internet Protocol (VoIP) within the 911 network. 

Federal 911 Coordination. Under the Next Generation 911 Initiative, NHTSA 
will convene a meeting of all Federal agencies involved in 911 activities. During 
this meeting, the responsibilities of the ICO will be discussed as well as meth- 
ods for ongoing coordination among Federal agencies. 

Outreach. NTIA, in conjunction with NHTSA, initiated outreach with stake- 
holders on the forefront of E-911 implementation efforts, including state and 
local public safety experts, experienced emergency personnel, leading equipment 
manufacturers, PSAP operators, national public safety organizations, and ex- 
pert Federal agencies. Additionally, the ICO already is working with the Na- 
tional Association of State 911 Administrators (NASNA) to provide leadership 
and management to ensure that all areas of this country are E-911 enabled for 
all technologies and moving toward the next generation of technology. One of 
the main vehicles for doing this will be to facilitate state planning efforts and 
distribute state’s best practices and lessons learned. 

Implementation Plan for the National Strategy for Pandemic Influenza. The De- 
partment of Transportation, in cooperation with Health and Human Services, 
the Department of Homeland Security, and the Department of Commerce, is 
leading an effort to develop model protocols for 911 Call Centers (Public Safety 
Answering Points) that address the provision of information to the public, facili- 
tate caller screening, and assist with priority dispatch of limited emergency 
medical services. 

Meeting of NHTSA Administrator and NTIA Acting Assistant Secretary. NHTSA 
and NTIA are planning a meeting between the NHTSA Administrator and the 
Acting Assistant Secretary, in accordance with the Memorandum of Under- 
standing signed by both agencies. 

The ICO is housed at NHTSA. NTIA and NHTSA are continuing to support ICO 
activities in Fiscal Year 2007 from within existing staff resources. NTIA and 
NHTSA are fully committed to doing everything possible within the limitations of 
existing resources to ensure the ICO is effective in providing the necessary leader- 
ship to facilitate further deployment of E-911 capabilities where they are lacking 
today. 

Question 2. According to the National Emergency Number Association, today 
nearly 50 percent of counties in this country do not contain a Public Safety Answer- 
ing Point (PSAP) that can accept Phase II wireless E-911 calls, meaning the call 
taker does not know the location of the call. Additionally, 25 percent of counties can 
not accept Phase I E-911 calls, meaning they have no location or callback number 
if the call gets disconnected. There are still 300 counties that do not have E-911 
for wireline service, over 100 of which lack even basic 911. And of course the VoIP 
deployment is still ongoing. Progress is being made but these numbers are trou- 
bling. Beyond issuing mandates that directly affect communications providers, what 
do you see as the proper role for the FCC, NTIA and the Federal Government gen- 
erally in providing leadership and management to ensure that all areas of this coun- 
try are E-911 enabled for all technologies and moving toward the next generation 
of technology? 

Answer. I believe the proper role for NTIA, NHTSA, the FCC, and the Federal 
Government is providing leadership and management. 

One of the major functions of the new ICO and particularly the ICO website is 
to provide the industry with examples of “Best Practices” from around the country. 
NTIA, in particular, has formed a close working relationship with the E-911 Best 
Practices Working Group jointly led by the Association of Public Safety Communica- 
tions Officials, International (APCO), the National Emergency Number Association 
(NENA), and National Association of State 911 Administrators (NASNA). This 
group, established as an off-shoot of the Network Reliability and Interoperability 
Council (NRIC) in December 2005, is made up of emergency communications experts 
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from around the country. It will act as a clearinghouse for the collection and dis- 
tribution of creative efforts to address E-911 financing, enhancement and deploy- 
ment questions. 

Another function of the ICO is working with the National Association of State 911 
Administrators (NASNA) to provide leadership and management to ensure that all 
areas of this country are E-911 enabled for all technologies and moving toward the 
next generation of technology. One of the main vehicles for doing this will be to fa- 
cilitate state planning efforts and distribute state’s best practices and lessons 
learned. 


Response to Written Question Submitted by Hon. Jim DeMint to 
John M.R. Kneuer 

Question. In 2002 Congress enacted the “Dot Kids Implementation and Efficiency 
Act.” This requires the NTIA to ensure that any manager of the .US country code 
provides a safe set of sites for children. What do you intend to do to promote this 
virtual playground for children on the Internet? 

Answer. I will continue to work to promote the kids.us domain name space, as 
enacted as part of the Dot Kids Act, to protect children from inadvertently accessing 
inappropriate content or the threat of online predators while they are exploring the 
Internet. 

Currently, twenty-three organizations — including the Smithsonian, the Library of 
Congress, Disney, PBS, and Nickelodeon — provide educational and entertaining con- 
tent on the kids.us website. 

If confirmed, I am committed to promoting the kids.us domain by encouraging 
providers of children’s content to build kids.us websites. I will continue to promote 
the domain as an attractive addition to companies that currently host children’s con- 
tent on their existing websites. 

If confirmed, I would work with Congress on creative ideas to build the kids.us 
domain into a safe, robust and exciting place for children to play and learn online. 


Response to Written Questions Submitted by Hon. Daniel K. Inouye to 

John M.R. Kneuer 

Question 1. Many critics of the ICANN-VeriSign settlement agreement argue that 
the presumptive renewal clause would allow VeriSign to hold on to the dot-com reg- 
istry in perpetuity. How do you see ICANN holding the registry operator account- 
able without the strong leverage of being able to award the contract to a competing 
operator? 

Answer. Over the course of the past 6 months, I and other Commerce Department 
officials have met with a number of interested stakeholders including registrars, 
Internet service providers, and search engine companies with interests in or con- 
cerns about the agreement. The concerns have largely focused on the impact on com- 
petition of the proposed price increase for registrations permitted by the new agree- 
ment and the terms for future renewals of the revised new .com Registry Agree- 
ment. The Commerce Department has sought the advice of the Antitrust Division 
of the Justice Department on the competition concerns raised. 

On the other hand, other interested stakeholders have advocated that the renewal 
terms of the proposed agreement benefit the security and stability of the Internet 
domain name system. We have also consulted with those Federal agencies with ex- 
pertise in the areas of security and stability on this matter. 

Based on the information that we have gathered, I am confident that any decision 
made by the Department will appropriately balance all of the interests to ensure 
the continued stability and security of the Internet domain name system and of pro- 
moting the consumer benefits of a competitive marketplace. 

Question 2. One of ICANN’s primary missions is to promote competition. How 
does a presumptive renewal clause promote competition? 

Answer. As noted above, the Department is reviewing the proposed new agree- 
ment in its entirety to ensure both the continued stability and security of the Inter- 
net domain name system and of promoting the consumer benefits of a competitive 
marketplace. 

Question 3. Cyber security is a critical mission that all organizations struggle 
with. How can ICANN ensure that the registry operators are making the necessary 
security enhancements to guarantee the stability of the domain name system? How 
can ICANN hold a registry operator accountable? 



46 


Answer. Cyber security standards are developed by the various industry organiza- 
tions, such as the Internet Engineering Task Force (IETF), ISO, and IEEE, and ad- 
herence to the various standards is voluntary for the most part. While ICANN is 
not a standards organization, it promotes the adoption of industry standards 
through its agreements with registry operators to comply with these standards. Reg- 
istry agreements address the technical obligations, including compliance with the 
various industry developed standards, security requirements and outage reporting 
that all registry operators must meet. In addition each registry agreement contains 
a Service Level Agreement which identifies the terms should the registry operator 
fall below the performance specifications. 

Question 4. Do you believe that a registry operator should be required to publicly 
justify any price increases? If no, why not and how is such an arrangement not anti- 
competitive? If yes, why is Verisign allowed to increase their prices four out of 6 
years without justification? 

Answer. The domain name marketplace is not a regulated one. Prices are set 
based on negotiations between private sector parties. The price cap for .com reg- 
istrations and price adjustments permitted under the proposed new .com Registry 
Agreement were negotiated by ICANN and VeriSign. 

Nevertheless, the Commerce Department is aware of the concerns raised pri- 
marily by the registrar community about the impact of a price increase on their in- 
dustry. We have been in consultation with the Antitrust Division on this issue and 
will be guided by its advice in any final decision the Department makes. 

Question 5. Would greater competition in the registry space promote price com- 
petition and better service? 

Answer. I firmly believe that increased competition promotes lower prices and bet- 
ter services for consumers. Accordingly, one of the Department’s core objectives dur- 
ing the transition to private sector management of the Internet domain name sys- 
tem has been the promotion of competition in this marketplace to bring the benefits 
to consumers of betters prices and services. The Department has strongly supported 
ICANN’s efforts to introduce new top-level domains and to develop processes for the 
future introduction of more names. 

Question 6. Commerce asked the Department of Justice’s Antitrust Division to re- 
view the settlement agreement. Please share with us the agency’s concerns. How are 
these concerns being addressed? Were there recommendations or suggestions made 
that are not being implemented or considered? 

Answer. During its review of the proposed new .com Registry Agreement, the 
Commerce Department has sought the advice of the Antitrust Division of the Justice 
Department regarding the impact on competition of the proposed price increase for 
registrations permitted by the new agreement and the terms for future renewals of 
the revised new .com Registry Agreement. Like the Commerce Department, the 
Antitrust Division has been gathering information from the parties, interested 
stakeholders, and others on these issues, to provide its analysis and advice to the 
Department on any competition issues that may be raised by the proposed agree- 
ment. We expect to rely on this advice to evaluate the potential impact on competi- 
tion of this agreement. 

Question 7. Are you open to bringing together the different stakeholders in order 
to arrive at a solution that will satisfy the different parties and still ensure the pro- 
motion of competition? 

Answer. In addition to its consultation with the Department of Justice’s Antitrust 
Division regarding the competition issues raised by the proposed new .com registry 
agreement, I and other Commerce Department and Antitrust Division officials have 
met with a number of interested stakeholders, including registrars, Internet service 
providers, search engine companies, among others, with interests in or concerns 
about the agreement. The Commerce Department has also heard from a number of 
stakeholders advocating the benefits of the new agreement for the security and sta- 
bility of the Internet domain name system. We have also heard from Members of 
Congress on both sides of the issue. Commerce Department and Antitrust Division 
officials have been gathering information from proponents and opponents of the 
agreement and I am confident that this information will be taken into consideration 
in any final decision that is made. 

Question 8. Can you comment on ICANN’s transparency issues? How has this im- 
proved over the years and how can the organization continue to improve? 

Answer. The Department has long considered transparency to be a fundamental 
principle to ICANN’s overall mission and function. The current Memorandum of Un- 
derstanding (MOU) was structured to ensure that ICANN becomes a sufficiently 
stable, transparent, representative, and sustainable management organization capa- 
ble of handling the important tasks associated with the technical management of 
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the Internet domain name system into the future. This MOU also contains specific 
provisions intended to improve transparency, efficiency, and timeliness in the con- 
sideration and adoption of policies. While ICANN has made several improvements 
in its decision-making and policy development processes, as well as in internal re- 
views and evaluations of these processes, I believe ICANN is mindful of the need 
for continual improvement. The Department’s recent public consultation process has 
revealed strong support from a majority of interested stakeholders for a more spe- 
cific focus on transparency and accountability in ICANN’s internal procedures and 
decision-making processes. 

Question 9. In recent years, the NTIA, working with the Census Bureau, has con- 
ducted a survey of Americans that explores their use of the Internet, computers, and 
other information tools. The last report, “A Nation Online” (the 6th in a series that 
dates to the 1990s), was released in 2004 and interviewed approximately 57,000 
households. This survey has been extremely useful to polic 3 miakers at all levels of 
government and the general public. It may be the only publicly available source of 
state-level data on the use of information technology and it is widely used by re- 
searchers in the academic, private, and public sectors. Does NTIA plan to field an- 
other survey in this series? If so, when? 

Additionally, this survey has sometimes (but not in 2004) asked respondents 
about their monthly bill for Internet service. As one of the sole public sources for 
this information, this consumer price data has been valuable to policymakers and 
researchers. Will NTIA include a question in the survey asking consumers what 
they pay, on a monthly basis, for Internet and other information services? 

Answer. Although “A Nation Online” has been useful to policymakers, the process 
of compilations renders it to be untimely in a rapidly changing marketplace. As 
market penetration stabilizes and is less subject to rapid change, we may consider 
future studies. 

Question 10. A “next generation” measurement question for policymakers is the 
quality of the Nation’s communications infrastructure. Policy debate in the 
broadband arena will increasingly focus on network quality — the upload and 
download speeds available to home consumers, the reliability of service, and where 
advanced high-speed infrastructure is deployed. Network speed is increasingly a 
benchmark used in international comparisons of broadband deployment, as well as 
part of regional economic development strategies in the United States. Network 
speed is also important to economists measuring the “information economy” and for 
public understanding of the societal impacts of information and communications 
technology. 

However, traditional measurement tools, such as surveys of consumers or report- 
ing requirements for companies, have limitations in addressing this issue. How does 
the NTIA plan to address this measurement challenge? 

Answer. I agree with your thoughts on the challenge of gathering systematic and 
up-to-date information on the availability and quality of broadband services. As 
noted in response to the previous question, the communications market is both rap- 
idly expanding and rapidly changing. New service providers are entering the market 
every month, using a wide variety of different technologies. The services that those 
providers offer to customers in terms of price, speed, and quality are changing even 
more rapidly. Today we see various broadband platforms: fiber, cable, satellite, cel- 
lular, broadband over power line, and municipal Wi-Fi, just to name a few. 

In this competitive marketplace, consumers will demand and carriers will have 
an incentive to provide accurate information or speed, price and terms of service. 


Response to Written Questions Submitted by Hon. Frank R. Lautenberg to 

John M.R. Kneuer 

Question 1. NTIA will soon begin distributing one billion dollars in interoper- 
ability funds as mandated in legislation we passed last year on the transition to dig- 
ital television. The conference report states that a portion of these funds should be 
distributed based on threat and risk of natural disasters and terrorism. Can you de- 
scribe the factors NTIA will use to determine threat and risk, and how you plan 
to disburse this money? Will it all be risk-based? If not, what portion? 

Answer. We are working to begin this grant program as soon as possible so funds 
may be applied to the challenges of establishing interoperable communications 
among first responders across the country. NTIA and the Office of Grants and 
Training at the Department of Homeland Security (DHS) are working closely to- 
gether on an agreement that will allow the use of DHS’ existing grants infrastruc- 
ture, technical assistance and outreach mechanisms. The agreement will speed pro- 
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gram initiation, avoid duplication, and minimize the paperwork and administrative 
burden for public safety agencies applying for funds from multiple programs. 

Distribution of funds will be determined consistent with the guidance found in the 
legislative history accompanying the Act. Accordingly, NTIA intends: 

to distribute a limited portion of grant funds under this section in a manner 
that gives priority to those public safety agencies in areas designated as at high 
risk for natural disasters and threats of terrorism to the agriculture, food, bank- 
ing, and chemical industries; the defense industrial base; emergency services; 
energy; government facilities; postal, shipping, public health, health care, infor- 
mation technology, telecommunications, and transportation systems; water; 
dams; commercial facilities; and national monuments and icons. 

Program priorities and allocation of funds have not been determined. We antici- 
pate that the level of risk and need will vary from state to state. Funding decisions, 
therefore, are expected to be made based on current DHS and SAFECOM guidance 
as well as documentation provided by first responders in their state interoperable 
communications plans and information collected during the application process. We 
also expect the program to provide technical assistance to first responders in each 
state to assist them in identifying needs and how funds from this program might 
be best used to address interoperability gaps and weaknesses across the country. 

Question 2. We must make sure that we have a robust consumer education cam- 
paign so the American people know about the DTV transition and how to prepare 
for it. What is your plan to best use the $5 million available for this task? Given 
its local presence in communities and educational mission, will public broadcasting 
be utilized in this consumer education campaign? 

Answer. I agree with you about the importance of consumer education in the dig- 
ital-to-analog converter box coupon program. NTIA’s Notice of Proposed Rule Mak- 
ing (NPRM) emphasizes the importance of carefully leveraging the $5 million alloca- 
tion by collaborating with and complementing the consumer education efforts of 
broadcasters, equipment manufacturers, consumer electronics retailers, and con- 
sumer groups as well as the ongoing efforts of the FCC. Based on our discussions 
with these stakeholders, we understand that they are planning to widely publicize 
the digital television transition with their customer groups. The NPRM seeks addi- 
tional information on the role and future activities of the stakeholders in providing 
consumer information about the coupon program. 

Any public information campaign undertaken by NTIA will only be successful if 
other stakeholders in the digital transition and the digital-to-analog converter box 
coupon program contribute significant effort to the production and distribution of 
this information. NTIA fully expects that broadcasters — both public and commer- 
cial — will play primary roles in alerting their viewers to the availability of Federal 
assistance to purchase digital-to-analog converter boxes. 

In addition, NTIA’s Request for Information (RFI), entitled “Market Research for 
Implementation of Digital to Analog Converter Box Coupon Program,” seeks infor- 
mation about the capability of organizations to facilitate the participation of inter- 
ested partners and to create a consistent and effective message about the coupon 
program. The RFI also will provide NTIA with information about organizations with 
the capability to assist in all aspects of the coupon program including consumer in- 
formation. 

Question 3. The Department of Commerce has reportedly consulted with the De- 
partment of Justice on the proposed .com registry renewal agreement. Has DOJ pro- 
vided your agency with any suggestions or comments? 

Answer. During its review of the proposed new .com Registry Agreement, the 
Commerce Department has sought the advice of the Antitrust Division of the Justice 
Department regarding the impact on competition of the proposed price increase for 
registrations permitted by the new agreement and the terms for future renewals of 
the revised new .com Registry Agreement. Like the Commerce Department, the 
Antitrust Division has been gathering information from the parties, interested 
stakeholders, and others on these issues, to provide its analysis and advice to the 
Department on any competition issues that may be raised by the proposed agree- 
ment. We expect to rely on this advice to evaluate the potential impact on competi- 
tion of this agreement. While we have engaged in extensive discussions with the 
Antitrust Division throughout this review process, the Department has not yet re- 
ceived the Antitrust Division’s formal advice. 

Question 4. The proposed .com registry renewal agreement would permit the reg- 
istry operator to raise prices by 7 percent in four out of 6 years of the contract. Must 
these increases be justified annually? Can you compare and contrast this contract, 
and the aforementioned pricing, with the .net domain registry operation? 
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Answer. The domain name marketplace is not a regulated one. Prices are set 
based on negotiations between private sector parties. The price cap for .com reg- 
istrations and price adjustments permitted under the proposed new .com Registry 
Agreement, for example, were negotiated by ICANN and VeriSign, Inc. 

Nevertheless, the Commerce Department is aware of the concerns raised pri- 
marily by the registrar community about the impact of the potential price increase 
on their industry. We are also aware of the differences in the pricing provisions of 
the current .net Registry Agreement and the proposed new .com Registry Agree- 
ment. We have been in consultation with the Antitrust Division on this issue and 
understand that this has been taken into account in its competition analysis of the 
proposed new agreement. The Commerce Department will be guided by the Anti- 
trust Divisions’s analysis of this issue and its advice in any final decision the De- 
partment makes on whether to approve the proposed agreement. 


Response to Written Questions Submitted by Hon. Bill Nelson to 
John M.R. Kneuee 

Question 1. I share concerns with others that the NTIA and the FCC don’t partner 
closely enough on setting Federal spectrum policy. What steps do you think you 
could take to more effectively coordinate spectrum policy with the FCC? 

Answer. The relationship between the FCC and NTIA is extremely important in 
setting Federal spectrum policy and over the past few years, our two agencies have 
worked closely together. In partnership with other government agencies, we’ve sig- 
nificantly increased the amount of radio spectrum available to commercial licensees, 
much of which has or will be used to provide broadband services, and we have facili- 
tated the resolution of complicated problems that have enabled Federal users to bet- 
ter complete their missions. 

In accordance with President Bush’s Spectrum Policy Initiative, NTIA will collabo- 
rate even more closely with the FCC in the coming years to craft policies that pro- 
mote efficient use of radio spectrum by government and commercial users. We are 
already working together, and with other Federal executive agencies, to develop na- 
tional strategic plans that address spectrum requirements and the impact of new 
technologies. In June, NTIA, in collaboration with the FCC, solicited public com- 
ment on a proposed spectrum sharing test bed that will enable Federal and non- 
Federal users of spectrum to test new ways to share the radio spectrum. NTIA and 
the FCC will also explore the use of advanced information technology capabilities 
to replace existing manual processes and procedures. Finally, NTIA and the FCC 
are committed to improving existing processes for assessing the impact of new tech- 
nologies on incumbent licenses, thereby expediting the introduction of new spectrum 
uses. 

If confirmed, I am committed to work with my colleagues at the FCC and across 
government. 

Question 2. I have heard from a number of my Florida constituents about the pro- 
posed settlement between ICANN and Verisign that is under review at your agency. 
What assurances can you give me that the concerns of Internet users and small 
business owners are being considered at NTIA? How will you address their con- 
cerns? 

Answer. Under its Memorandum of Understanding with the Department, ICANN 
is required to obtain the Department’s approval for the proposed new .com Registry 
Agreement before it can take effect. ICANN submitted the proposed new .com Reg- 
istry Agreement to the Department of Commerce on March 3, 2006. The Depart- 
ment has been reviewing the proposed agreement in light of its longstanding goals 
of ensuring the continued stability and security of the Internet domain name system 
and of promoting the consumer benefits of a competitive marketplace. 

To that end, the Commerce Department has been in consultation with the Depart- 
ment of Justice’s Antitrust Division regarding the competition issues raised by the 
proposed agreement. In addition, I and other Commerce Department officials have 
met with a number of interested stakeholders, including registrars, Internet service 
providers, search engine companies, representatives of small businesses and the 
user community, with concerns about the agreement. Based on the information that 
we have gathered, I am confident that any decision made by the Department will 
appropriately balance all of the interests to ensure the continued stability and secu- 
rity of the Internet domain name system and of promoting the consumer benefits 
of a competitive marketplace. 

Question 3. At the end of the 108th Congress, we passed the ENHANCE 911 Act. 
Among other things, that bill created a joint 911 Program Office between NTIA and 
NHTSA. Can you describe any progress your agency and NHTSA have made in set- 
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ting up that office? What are the status and current plans and what is your overall 
commitment to ensuring that office has the internal resources necessary to be effec- 
tive? 

Answer. I believe that enhanced 911 and wireless E-911 services are very impor- 
tant to the security and safety of the American people. NTIA and NHTSA will con- 
tinue to work toward greater coordination and communications among Federal, 
State and local emergency communications systems and organizations involved in 
this effort. NHTSA and NTIA look forward to working with Congress to develop so- 
lutions for the deployment of both wireless and wireline E-911 nationwide. 

As of September 14, 2006, NHTSA and NTIA completed the following activities: 

Management Plan for the E-911 Joint Program. NHTSA and NTIA completed 
and submitted to Congress on March 23, 2005, a management plan for the 5- 
year duration of the joint program to facilitate coordination and communication 
among Federal, state, and local emergency communications systems, emergency 
personnel, public safety organizations, telecommunications carriers, and tele- 
communications equipment manufacturers and vendors involved in the imple- 
mentation of E-911 services. 

Memorandum of Understanding. On April 13, 2006, NHTSA and NTIA com- 
pleted a Memorandum of Understanding to formalize the joint program man- 
dated by the ENHANCE 911 Act of 2004 (the Act), Pub. L. No. 108-494. 
National E-911 Implementation Coordination Office (ICO). NHTSA and NTIA 
established basic office functions, including telephone, mailing address, office 
email address, website, and logo. The ICO is housed at NHTSA. 

Wireless E-911 Deployment Status. NHTSA, in conjunction with the National 
Emergency Number Association (NENA), completed tasks to expand the wire- 
less deployment profile to include Public Safety Answering Point (PSAP) FCC 
Phase II readiness information. 

ICO Website. NTIA, in coordination with NHTSA, designed, developed, reg- 
istered and obtained a URL (http: II www.e-911ico.gov D for an ICO website to 
be fully operational in early FY07. This website will primarily be used for co- 
ordination and distribution of information on E-911 issues. 

Relative to the status and current plans, NHTSA and NTIA also initiated the fol- 
lowing E-911 activities: 

Strategic Plan. NHTSA and NTIA developed the initial draft version of a stra- 
tegic plan for the activities for the ICO. This plan will be completed in early 
FY07. 

Planned Meeting. The ICO is planning to convene a meeting early in Fiscal 
Year 2007 (FY07) of all Federal agencies involved in 911 activities. During this 
meeting, the responsibilities of the ICO will be discussed as well as methods 
for ongoing coordination among involved Federal agencies. 

Stakeholder Listening Sessions. To elicit further input of stakeholders on ICO 
activities and priorities, NHTSA and NTIA are planning a series of formal lis- 
tening sessions that will be open to all interested parties. 

Next Generation 911 Initiative. NHTSA is continuing its Next Generation 911 
Initiative by issuing a Request for Proposals (RFP) for a design team to com- 
plete a high-level system architecture and a migration plan for the Next Gen- 
eration of the 911 system, enabling the use of technologies such as Voice-Over- 
Internet Protocol (VoIP) within the 911 network. 

Federal 911 Coordination. Under the Next Generation 911 Initiative, NHTSA 
will convene a meeting of all Federal agencies involved in 911 activities. During 
this meeting, the responsibilities of the ICO will be discussed as well as meth- 
ods for ongoing coordination among Federal agencies. 

Outreach. NTIA, in conjunction with NHTSA, initiated outreach with stake- 
holders on the forefront of E-911 implementation efforts, including state and 
local public safety experts, experienced emergency personnel, leading equipment 
manufacturers, PSAP operators, national public safety organizations, and ex- 
pert Federal agencies. Additionally, the ICO already is working with the Na- 
tional Association of State 911 Administrators (NASNA) to provide leadership 
and management to ensure that all areas of this country are E-911 enabled for 
all technologies and moving toward the next generation of technology. One of 
the main vehicles for doing this will be to facilitate state planning efforts and 
distribute state’s best practices and lessons learned. 

Implementation Plan for the National Strategy for Pandemic Influenza. The De- 
partment of Transportation, in cooperation with Health and Human Services, 
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the Department of Homeland Security, and the Department of Commerce, is 
leading an effort to develop model protocols for 911 Call Centers (Public Safety 
Answering Points) that address the provision of information to the public, facili- 
tate caller screening, and assist with priority dispatch of limited emergency 
medical services. 

Meeting of NHTS A Administrator and NTIA Acting Assistant Secretary. NHTSA 
and NTIA are planning a meeting between the NHTSA Administrator and the 
Acting Assistant Secretary, in accordance with the Memorandum of Under- 
standing signed by both agencies. 

The ICO is housed at NHTSA. NTIA and NHTSA are continuing to support ICO 
activities in Fiscal Year 2007 from within existing staff resources. NTIA and 
NHTSA are fully committed to doing everything possible within the limitations of 
existing resources to ensure the ICO is effective in providing the necessary leader- 
ship to facilitate further deployment of E-911 capabilities where they are lacking 
today. 

Question 4. According to the National Emergency Number Association, today 
nearly 50 percent of counties in this country do not contain a Public Safety Answer- 
ing Point (PSAP) that can accept Phase II wireless E-911 calls, meaning the call 
taker does not know the location of the call. Additionally, 25 percent of counties can 
not accept Phase I E-911 calls, meaning they have no location or callback number 
if the call gets disconnected. There are still 300 counties that do not have E-911 
for wireline service, over 100 of which lack even basic 911. And of course the VoIP 
deployment is still ongoing. Progress is being made but these numbers are trou- 
bling. Beyond issuing mandates that directly affect communications providers, what 
do you see as the proper role for the FCC, NTIA and the Federal Government gen- 
erally in providing leadership and management to ensure that all areas of this coun- 
try are E-911 enabled for all technologies and moving toward the next generation 
of technology? 

Answer. I believe the proper role for NTIA, NHTSA, the FCC, and the Federal 
Government is providing leadership and management. 

One of the major functions of the new ICO and particularly the ICO website is 
to provide the industry with examples of “Best Practices” from around the country. 
NTIA, in particular, has formed a close working relationship with the E-911 Best 
Practices Working Croup jointly led by the Association of Public Safety Communica- 
tions Officials, International (APCO), the National Emergency Number Association 
(NENA), and National Association of State 911 Administrators (NASNA). This 
group, established as an off-shoot of the Network Reliability and Interoperability 
Council (NRIC) in December 2005, is made up of emergency communications experts 
from around the country. It will act as a clearinghouse for the collection and dis- 
tribution of creative efforts to address E-911 financing, enhancement and deploy- 
ment questions. 

Another function of the ICO is working with the National Association of State 911 
Administrators (NASNA) to provide leadership and management to ensure that all 
areas of this country are E-911 enabled for all technologies and moving toward the 
next generation of technology. One of the main vehicles for doing this will be to fa- 
cilitate state planning efforts and distribute state’s best practices and lessons 
learned. 

Question 5. Related to the 2009 digital TV transition, Congress only authorized 
$5 million for a consumer education effort that many contend is the most important 
element of ensuring that Americans are prepared for the day that free, over-the-air 
television becomes an exclusively digital service. Is that sum sufficient or should 
Congress appropriate additional monies for this purpose? Given the success of public 
outreach campaigns that public television has successfully conducted in the past, if 
you are confirmed by the Senate, will the NTIA — under your leadership — consider 
giving public television a primary role in the comprehensive consumer education ef- 
fort that will be necessary to ensure a successful DTV transition for all Americans? 

Answer. 1 agree with you about the importance of consumer education in the dig- 
ital-to-analog converter box coupon program. 

NTlA’s Notice of Proposed Rule Making (NPRM) emphasizes the importance of 
carefully leveraging the $5 million allocation by collaborating with and comple- 
menting the consumer education efforts of broadcasters, equipment manufacturers, 
consumer electronics retailers, consumer groups, as well as the ongoing efforts of 
the Federal Communications Commission. Based on our discussions with these 
stakeholders, we understand that they are planning to widely publicize the digital 
television transition with their customer groups. The NPRM seeks additional infor- 
mation on the role and future activities of the stakeholders in providing consumer 
information about the coupon program. 
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Any public information campaign undertaken by NTIA will only be successful if 
other stakeholders in the digital transition and the digital-to-analog converter box 
coupon program contribute significant effort to the production and distribution of 
this information. NTIA fully expects that broadcasters — both public and commer- 
cial — will play primary roles in alerting their viewers to the availability of Federal 
assistance to purchase digital-to-analog converter boxes. 

In addition, NTIA’s Request for Information, entitled “Market Research for Imple- 
mentation of Digital to Analog Converter Box Coupon Program,” seeks additional in- 
formation about the capability of organizations to facilitate the participation of in- 
terested partners and to create a consistent and effective message about the coupon 
program. The RFI also will provide NTIA with information about organizations with 
the capability to assist in all aspects of the coupon program including consumer in- 
formation. 

Based on the public record developed through these proceedings, NTIA intends to 
design a coupon program within the budget allocation established by Congress. I 
greatly appreciate your concern about the sufficiency of funding for this program 
and fully intend to keep you apprised of activities, progress, budget, and all aspects 
of coupon program implementation and administration. 


Response to Written Questions Submitted by Hon. Daniel K. Inouye to 

Kevin J. Martin 

Question 1. One of the conditions adopted by the FCC and agreed to by the parties 
in the AT&T-SBCWerizon-MCI mergers was a requirement that the combined enti- 
ties provide stand-alone ADSL service to ‘ADSL-capable customers’ within its terri- 
tory. It is my understanding that under FCC precedent, this obligation to provide 
stand-alone ADSL applies to both retail and commercial customers. How does the 
FCC monitor compliance with this condition, and have there been any allegations 
to date that either party is failing to abide by this obligation to offer stand-alone 
service to residential consumers or commercial ISPs? Is the Commission aware of 
concerns regarding de facto noncompliance in situations where stand-alone service 
may be offered, but where the price for stand-alone ADSL service is set well in ex- 
cess of the price for a bundled package of voice and ADSL service from the carrier? 
What tools are available to the Commission to address such concerns where a car- 
rier’s pricing of stand-alone service makes it economically unreasonable for a con- 
sumer to purchase it? 

Answer. In last year’s merger review process, AT&T and SBC and Verizon and 
MCI made certain voluntary commitments, including the commitment to offer ADSL 
service without telephone service for a period of 2 years. Specifically, the condition 
states that “[wjithin twelve months of the Merger Closing Date, 

[the merging parties] will deploy and offer within its in-region territory ADSL 
service to ADSL-capable customers without requiring such customers to also pur- 
chase circuit switched voice grade telephone service.” See, e.g., SBC/AT&T, Appen- 
dix F. The Commission, in approving the mergers made these commitments express 
conditions of the merger approvals. Accordingly, each company is required to file an- 
nually a declaration by an officer of the corporation attesting that the merged com- 
pany has substantially complied with the terms of the conditions in all material re- 
spects. Although the deadline to file its annual declaration of compliance has not 
been reached, AT&T informed the Commission on June 30, 2006 that it fully imple- 
mented the condition offering ADSL service without telephone service under the 
terms of this condition in each of its states as of June 13, 2006. 

I am not aware of any allegations to date that either party is failing to abide by 
this obligation. Nevertheless, the Commission will vigilantly monitor all consumer- 
related problems concerning this service, including reviewing consumer complaints 
and other information. As noted in the merger, we expect that the terms and condi- 
tions of this service will reflect the underlying competitiveness of the market. The 
Commission retains its historical discretion to monitor the market and take correc- 
tive action if the public interest requires. Specifically, the Commission is prepared 
to use all of its enforcement tools to ensure compliance with this condition. 

Question 2. In response to concerns about indecent programming on cable tele- 
vision, many cable operators announced plans in recent months to create so-called 
“tiers” of family friendly programming. In your view, are these “tiers” working? If 
not, is any further action by the Commission contemplated to assist parents in 
choosing appropriate programming? If so, what are you considering? In your view, 
is the new, inter-industry initiative recently announced by former head of the Mo- 
tion Picture Association of America, Jack Valenti, which is designed to promote 
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greater awareness among parents of channel blocking technology, sufficient to help 
parents and protect children from objectionable material? 

Answer. The family tiers proposed by the cable industry are an important step, 
but it is too soon to know if consumers will view these tiers as a viable alternative. 
For example, several Members of Congress have expressed their concern that the 
family tiers as proposed would have no sports programming. Moreover, of those 
cable operators who have announced plans to introduce a family tier, only some 
have introduced them and, of those, many have not rolled them out in all of their 
service areas. We will have to see how these tiers evolve. 

The industry initiative to educate parents how to block channels should be help- 
ful. Parents, of course, are the first line of defense, but industry also has a responsi- 
bility to empower parents by offering them more effective tools with which to super- 
vise their children’s TV watching. Consumer education efforts are always welcome 
but I do not believe it alone is sufficient to help parents and protect children from 
objectionable material. First, not all television viewers have access to blocking tech- 
nologies. Only those consumers who own televisions that have a V-chip or subscribe 
to digital cable have this blocking capability. Second, blocking technologies are de- 
pendent upon programs being rated and being rated accurately. Sporting events like 
the Super Bowl, for instance, are not rated. 

Question 3. In November 2005, the FCC initiated a proceeding asking whether the 
existing franchising process unreasonably impedes the development of cable com- 
petition and broadband deployment in contravention of the directive in section 621 
and, if so, how the FCC should address this issue. In your opinion, does the FCC 
have the authority under existing law to preempt or invalidate state or local red- 
lining prohibitions and build-out requirements imposed on video service providers? 

Answer. In the Notice of Proposed Rulemaking that the Commission adopted in 
November 2005, we sought comment on our authority to preempt and our authority 
to address build-out requirements. The Commission has not yet made a final deter- 
mination on this issue. 

In the Notice, we sought comment on the tentative conclusion that, “pursuant to 
the authority granted under Sections 621(a) and 636(c) of the Act, and under the 
Supremacy Clause, the Commission may deem to be preempted and superseded by 
any law or regulation of a state or LFA that causes an unreasonable refusal to 
award a competitive franchise in contravention of section 621(a).” The Commission 
also sought comment on “whether build-out requirements are creating unreasonable 
barriers to entry for facilities-based providers of telephone and/or broadband serv- 
ices” and on the FCC’s authority in this area. In so doing, the Commission took note 
of Section 621(a)(4)(A) of the Act. That provision provides that, “[i]n awarding a 
franchise, the franchising authority shall allow the applicant’s cable system a rea- 
sonable period of time to become capable of providing cable service to all households 
in the franchise area.” 

The Commission explicitly recognized the separate prohibition on redlining con- 
tained in the statute. The Commission explicitly stated: “For purposes of this discus- 
sion, we distinguish between (1) requirements that may function as barriers to com- 
petitive entry for providers of telephone and/or broadband services with existing fa- 
cilities, and (2) prohibitions against discriminatory deployment of cable services 
based upon economic considerations.” (See Section 621(a)(3) which states: “In award- 
ing a franchise or franchises, a franchising authority shall assure that access to 
cable service is not denied to any group of potential residential cable subscribers be- 
cause of the income of the residents of the local area in which such group resides.”) 
I would note that, in their comments, the U.S. Department of Justice stated: “In 
light of the significant entry-deterring effects of mandated build-out requirements, 
the Department believes that LFAs should not be allowed to impose any such re- 
quirements except where necessary to prevent income discrimination, which the 
statute prohibits.” 

Question 4. In 2004, SBC (now AT&T) petitioned the FCC to rule that Internet 
Protocol (IP) platform services, including video services, do not fit any of the service- 
specific legacy regulatory regimes in the Communications Act, and thus the IP video 
service offerings that AT&T plans to offer would not be subject to the franchising 
regime of Title VI. In your opinion, is AT&T’s proposed IP video service subject to 
the requirements of Title VI of the Communications Act? Please explain the legal 
justification for your answer. 

Answer. Section 621(b)(1) of the Communications Act provides that “a cable oper- 
ator may not provide cable service without a franchise.” The Communications Act 
defines a “cable operator” as “any person or group of persons (A) who provides cable 
service over a cable system and directly or through one or more affiliates owns a 
significant interest in such cable system, or (B) who otherwise controls or is respon- 
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sible for, through any arrangement, the management and operation of such a cable 
system.” The Act excludes from the definition of a “cable system” “a facility of a 
common carrier which is subject, in whole or in part, to the provisions of Title II 
of this Act, except that such facility shall be considered a cable system (other than 
for purposes of section 621(c)) to the extent such facility is used in the transmission 
of video programming directly to subscribers, unless the extent of such use is solely 
to provide interactive on-demand services.” 

AT&T is a common carrier which is subject, in whole or in part, to the provisions 
of Title II of the Communications Act. Thus, whether AT&T’s video services are sub- 
ject to the requirements of Title VI depends upon the characteristics of AT&T’s 
video offering. To the extent that the offering involves solely “interactive on-demand 
services,” the franchising requirements of the Act would not apply. The Commission 
has not yet made a final determination on this issue. 

Question 5. To ensure that the media ownership rules are properly drawn, a full 
understanding of the public interest requirements of localism and diversity is nec- 
essary. Do you plan to complete the FCC’s pending localism and diversity pro- 
ceedings before moving forward with a decision in the media ownership proceeding? 

Answer. In June 2004, the Commission initiated a diversity proceeding, issuing 
a Public Notice seeking comment on “constitutionally permissible ways to further 
the mandates of section 257 of the Telecommunications Act of 1996, 47 U.S.C. §267, 
which directs the FCC to identify and eliminate market entry barriers for small 
telecommunications businesses, and Section 309(j) of the Communications Act of 
1934, 47 U.S.C. § 309(j), which requires the FCC to further opportunities in the allo- 
cation of spectrum-based services for small businesses and businesses owned by 
women and minorities.” 

In July 2004, the Commission initiated a localism proceeding, issuing a Notice of 
Inquiry “to receive direct input from the public on how broadcasters are serving the 
interests and needs of their communities; whether we need to adopt new policies, 
practices, or rules designed to promote localism in broadcast television and radio; 
and what those policies, practices, or rules should be.” 

We received numerous comments in both of these proceedings, which will help in- 
form our decisions in the review of our media ownership rules we commenced this 
past summer. The Media Bureau is preparing a summary of the comments sub- 
mitted in our localism proceeding that will be released to the public. The Media Bu- 
reau also is preparing a summary of the testimony taken at the localism hearings. 
All of this information will be fully incorporated into the media ownership pro- 
ceeding. I also have proposed to consolidate the diversity proceeding with our review 
of the media ownership rules in order to ensure full consideration of the diversity 
issue with the media ownership proceeding. In addition, localism and diversity will 
be the focus of several independent studies and among the topics covered at our 
public hearings as we move forward with the media ownership proceeding. 

Question 6. In August 2005, the FCC initiated a rulemaking to consider what con- 
sumer protection requirements should be applied to all providers of broadband serv- 
ice. What is the status of this proceeding? In recent decisions, the D.C. Circuit has 
indicated that there are limits to the scope of the FCC’s ancillary authority under 
Title I of the Communications Act. In your opinion, does the FCC have the authority 
to implement consumer protections on broadband service providers pursuant to Title 
I and how would the rationale differ from the failed efforts in the broadcast flag 
and video description decisions? 

Answer. As you note, the Commission initiated a rulemaking to consider what 
consumer protection requirements should be applied to all providers of broadband 
service in August of 2005. That proceeding is still pending. While the Commission 
is still considering what new rules — if any — are needed, the Commission has re- 
mained vigilant in protecting the consumer’s interest. Moreover, even while the pro- 
ceeding is pending, the Commission remains able to take appropriate enforcement 
actions where needed. For example, we recently opened an investigation and issued 
letters of inquiry to Verizon based on new charges it levied on broadband Internet 
access services. In response, Verizon abandoned the use of the charges. 

The Commission has authority to adopt broadband consumer protection require- 
ments pursuant to Title I of the Communications Act. The Supreme Court re- 
affirmed last year that the Commission “has jurisdiction to impose additional regu- 
latory obligations under its Title I ancillary jurisdiction to regulate interstate and 
foreign communications.” National Cable & Telecomm. Ass’n v. Brand X Internet 
Services, 125 S. Ct. 2688, 2696 (2005) {Brand X). Indeed, the Supreme Court specifi- 
cally recognized the Commission’s ancillary jurisdiction to impose regulatory obliga- 
tions on broadband Internet access providers. Brand X, 125 S. Ct. at 2708 (“[T]he 
Commission remains free to impose special regulatory duties on facilities-based ISPs 
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under its Title I ancillary jurisdiction. In fact, it has invited comment on whether 
it can and should do so.”). 

The Commission may exercise ancillary jurisdiction under Title I when: (1) Title 
I confers subject matter jurisdiction over the service to be regulated; and (2) the as- 
sertion of jurisdiction is reasonably ancillary to the effective performance of the 
Commission’s responsibilities. United States v. Southwestern Cable Co., 392 U.S. 
157, 177-78 (1968). The Commission has found that both of these conditions are met 
for consumer protection requirements on broadband service. Wireless Broadband 
Internet Access Order, 20 FCC Red 14863, 14914, para. 110 (2005). See also, id. At 
n. 342 (noting that the Commission was concurrently adopting “a Notice of Proposed 
Rulemaking to determine what specific duties are necessary for broadband Internet 
access service providers, regardless of the technology they employ, to ensure the 
Commission’s ability to fulfill its statutory obligations in the important area of con- 
sumer protection”). 

First, as the Commission stated, broadband services are “wire communications” 
or “radio communications,” as defined in sections 3(52) and 3(33) of the Act, and sec- 
tion 2(a) of the Communications Act gives the Commission subject matter jurisdic- 
tion over “all interstate and foreign communications by wire or radio.” 

Second, as the Commission has concluded, consumer protection regulations would 
be “reasonably ancillary” to effective performance of the Commission’s responsibil- 
ities. Such rules would facilitate the Commission’s responsibility to implement sec- 
tions 222 (customer privacy), 255 (disability access), and 258 (slamming and truth- 
in-billing), among other provisions, of the Act. 

In the broadcast flag decision, the court found that the Commission lacked subject 
matter jurisdiction over the electronic equipment it sought to reflate and thus 
failed to satisfy the basic prerequisite to the exercise of ancillary jurisdiction. See 
American Library Ass’n v. FCC, 406 F.3d 689 (D.C. Cir. 2005). In the video descrip- 
tion case, the D.C. Circuit held that, because of First Amendment concerns, the 
Commission’s ancillary jurisdiction did not extend to direct regulation of video pro- 
gram content. See Motion Picture Ass’n of America, Inc. v. FCC, 309 F.3d 796 (D.C. 
Cir. 2002). As discussed above, at issue here are broadband services that are “wire 
communications” or “radio communications” within the Commission’s subject matter 
jurisdiction over “all interstate and foreign communications by wire or radio.” 

Question 7. In August 2005, the FCC adopted a Policy Statement la3dng out four 
principles “to encourage broadband deployment and preserve and promote the open 
and interconnected nature of the public Internet.” While the Supreme Court indi- 
cated in dicta in the Brand X decision that the FCC could attempt to draft rules 
under its Title I ancillary authority, the D.C. Circuit has indicated that there are 
limits to the scope of the FCC’s ancillary authority. In your opinion, does the FCC 
have authority to promulgate and enforce these principles under Title I, and if so, 
what limiting legal principles apply to the FCC’s ancillary authority to address dis- 
crimination by broadband service providers? Please explain the legal justification for 
your answer. 

Answer. The Commission, under Title I of the Communications Act, has the abil- 
ity to adopt and enforce the net neutrality principles it announced in the Internet 
Policy Statement. The Supreme Court reaffirmed last year that the Commission 
“has jurisdiction to impose additional regulatory obligations under its Title I ancil- 
lary jurisdiction to regulate interstate and foreign communications.” National Cable 
& Telecomm. Ass’n v. Brand X Internet Services, 125 S. Ct. 2688, 2696 (2005) 
(Brand X). Indeed, the Supreme Court specifically recognized the Commission’s an- 
cillary jurisdiction to impose regulatory obligations on broadband Internet access 
providers. Brand X, 125 S. Ct. at 2708 (“[T]he Commission remains free to impose 
special regulatory duties on facilities-based ISPs under its Title I ancillary jurisdic- 
tion. In fact, it has invited comment on whether it can and should do so.”). 

The Commission may exercise ancillary jurisdiction under Title I when: (1) Title 
I confers subject matter jurisdiction over the service to be regulated: and (2) the as- 
sertion of jurisdiction is reasonably ancillary to the effective performance of the 
Commission’s responsibilities. United States v. Southwestern Cable Co., 392 U.S. 
167, 177-78 (1968). Both of these conditions are met with respect to the four prin- 
ciples of the Commission’s 2005 Policy Statement. Indeed, the Commission found 
“that both of the predicates for ancillary jurisdiction are likely satisfied for any con- 
sumer protection, network reliability, or national security obligation that we may 
subsequently decide to impose on wireline broadband Internet access service pro- 
viders.” Wireless Broadband Internet Access Order, 20 FCC Red 14853, 14914, para. 
109. 

First, as the Commission stated, broadband services are “wire communications” 
or “radio communications,” as defined in sections 3(52) and 3(33) of the Act, and sec- 
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tion 2(a) of the Communications Act gives the Commission subject matter jurisdic- 
tion over “all interstate and foreign communications by wire or radio.” 

Second, section 1 of the Communications Act confers responsibility on the Com- 
mission “to make available ... a rapid, efficient, Nation-wide, and world-wide 
wire and radio communication service with adequate facilities at reasonable 
charges.” This responsibility is guided by the “policy of the United States ... (1) 
to promote the continued development of the Internet”; “(2) to preserve the vibrant 
and competitive free market that presently exists for the Internet”; and “(3) to en- 
courage the deployment of technologies which maximize user control over what in- 
formation is received by . . . [users of] the Internet.” 47 U.S.C. § 230. See also 47 
U.S.C. § 157 nt (Advanced Telecommunications Incentives). The Commission’s net 
neutrality principles facilitate these responsibilities. 

Question 8. Over the last year the FCC has taken action to eliminate contribu- 
tions to the Universal Service Fund by DSL providers, increase contributions by 
wireless providers, and for the first time require VoIP providers to pay into the 
Fund. In your view, are these changes sufficient to ensure the longterm stability of 
the Fund or are they only a short-term fix? If they are not sufficient in the long 
term, what actions should the FCC take? Is Congressional action necessary to en- 
sure the FCC has the authority it needs to ensure the long-term stability of the 
fund? If so, what is required? 

Answer. Preserving the stability of the Universal Service contribution system is 
one of the Commission’s most important responsibilities. In June, the Commission 
took an interim step to ensure the stability of the fund by raising the wireless safe 
harbor and broadening the contribution base to include interconnected VoIP pro- 
viders. We took these actions because we recognized the changes that were occur- 
ring in the telecommunications marketplace. 

Specifically, with respect to wireless, we found that the former safe harbor no 
longer accurately reflected the increasing extent to which wireless consumers utilize 
their wireless phones for interstate calls. Thus, it was necessary to update our Uni- 
versal Service rules to account for this increased use by raising the safe harbor. 

The Commission also required interconnected VoIP providers — those providers 
that use the public switched telephone network (PSTN) to originate and terminate 
phone calls — to pay into the fund that supports the PSTN, the Universal Service 
Fund. We recognized that these services are increasingly being used as a substitute 
for traditional wireline telephone service and rely upon the PSTN to originate and 
terminate their calls. VoIP providers who do not utilize the PSTN are not required 
to contribute. 

When I became Chairman in March of 2005, the universal service contribution 
factor was 11.1 percent. Currently the contribute factor is 9.1 percent. 

Changes in technology and increases in the number of carriers who are receiving 
universal service support have placed significant pressure on the stability of the 
fund. The Commission is also actively considering other changes to the contribution 
system that may be necessary. We will be vigilant in taking any necessary steps, 
such as adopting a new contribution mechanism to ensure the stability of the fund. 

You also ask whether Congressional action is necessary. In the first instance, we 
intend to be vigilant in doing all we can to ensure the stability and sustainability 
of the Universal Service Fund. I note that several years ago the Federal and state 
members of the Universal Service Joint Board urged Congress to expand the Com- 
mission’s authority to assess intrastate as well as interstate revenues. Specifically, 
they explained that “[gjranting the FCC explicit authority to assess contributions 
based on interstate and intrastate revenues would yield substantial benefits.” (Let- 
ter to the Honorable Conrad Burns, May 19, 2003.) 

Question 9. Despite the introduction and adoption of new technologies by many 
population segments. Native American households still lag woefully behind in access 
even to basic telephone service. This Committee recently considered legislation that 
would establish an Office of Indian Affairs within the FCC. Do you believe such an 
office would help spotlight the issues uniquely affecting Native Americans? What ac- 
tion is being taken by the FCC to fulfill its responsibility to Indian tribes. 

Answer. The Commission takes very seriously the issue of access to telecommuni- 
cations by Native Americans. To this end, we are actively engaged in continuing our 
wide-ranging, comprehensive efforts to fulfill the mandate that all Americans, in- 
cluding those living in American Indian and Alaska Native communities, have ac- 
cess to affordable, quality telecom services. 

As part of this effort, the Commission has launched an “Indian Telecommuni- 
cations Initiative” (ITI). The ITI is a comprehensive program that seeks to promote 
understanding and cooperation and trust among tribes and tribal organizations, the 
FCC and other governmental agencies, and the telecommunications industry. The 
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ITI program seeks to build partnerships, identify potential solutions, and bring af- 
fordable, quality telecommunications services to Indian Country. The ITI program’s 
goals — to increase the telephone penetration rate; facilitate the deployment of tele- 
communications infrastructure on tribal lands; and inform tribes about Federal Gov- 
ernment programs, including Universal Service Fund programs — are undertaken in 
Indian Country by the FCC through targeted and effective tribal outreach, coordina- 
tion and consultation. The Commission’s Consumer and Governmental Affairs Bu- 
reau has a Tribal Liaison who is dedicated specifically to coordinating FCC work 
on issues uniquely affecting Native Americans, such as the ITI sponsored events 
and other outreach activities. 

Significantly, the ITI includes interactive regional workshops, staff participation 
at conferences sponsored by Tribal organizations, meetings with representatives of 
individual Tribal Nations regarding their unique telecom issues, and dissemination 
of educational materials to Tribal Nations and organizations. For example, in the 
past 18 months, we have sponsored two major interactive regional workshops, and 
have announced a third such event that will take place next month: 

• In July 2005 we held such a workshop in Albuquerque, NM, in cooperation with 
the National Congress of American Indians (NCAI). 

• In July 2006, we hosted a Tribal Broadband Workshop and Roundtable with the 
Southern California Tribal Chairman’s Association’s Tribal Digital Village and 
the National Congress of American Indians. The program, which was held in 
San Diego, CA, featured multiple sessions on Broadband deployment in Indian 
Country and site visits. 

• On September 11th, we released a Public Notice announcing that we will be 
hosting a Tribal Public Safety/Homeland Security Workshop in Poison, MT on 
the Flathead Indian reservation on October 24th and 25th. This event, the first 
to focus on this particular subject matter, is designed as a workshop and inter- 
governmental consultative meeting between FCC senior staff and the tribal 
leaders and representatives who have responsibility for homeland security, pub- 
lic safety, and Information Technology security, and will focus on such topics 
as emergency preparedness and critical infrastructure protection in the commu- 
nications sector and public safety communications, interoperability and pre- 
paredness. 

If Congress decides to create an Office of Indian Affairs within the FCC, it could 
help further highlight the unique issues associated with access to telecommuni- 
cations by Native Americans. To the extent, however, that just one office in the 
Commission is assigned these issues, it may reduce the effectiveness of existing trib- 
al outreach activities that are currently integrated and supported by the Commis- 
sion’s multi-disciplinary outreach resources and functions. 

Question 10. In recent months new proposals have surfaced striving to help public 
safety attain robust and reliable interoperable communications systems. Specifically, 
in April, Cyren Call Communications filed its proposal to reallocate 30 MHz of the 
returned analog spectrum to create a nationwide broadband network for better pub- 
lic safety communications. Verizon Wireless also is now reportedly proposing a plan 
to build a nationwide broadband public-safety network in the 700 MHz band. Does 
the FCC plan to initiate a proceeding in a timely manner in order to establish a 
record to evaluate the merits of these proposals? 

Answer. The Commission has received a petition for rulemaking from Cyren Call 
Communications regarding its proposal. The Commission’s Reference Information 
Center periodically releases a public notice listing such petitions recently received 
by the Commission, providing the public the opportunity to comment. Cyren Call’s 
petition should appear on the next comment public notice, which will provide the 
public with an opportunity to establish a record on Cyren Call’s petition. I would 
note, however, that Congress has directed the Commission to auction some of the 
spectrum at issue in the proposal. So — absent further Congressional action — the 
Commission may be unable to take any further action on the petition. 

Verizon Wireless has not filed a petition or other type of request with the Com- 
mission regarding a plan to build a nationwide broadband public-safety network in 
the 700 MHz band. We will review any request made by Verizon Wireless once it 
is filed and take appropriate action. 
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Response to Written Questions Submitted by Hon. John D. Rockefeller IV 

TO Kevin J. Martin 

Question 1. Chairman Martin, I know that the FCC has two open proceedings 
where it seeks to understand what barriers the existing local franchising process im- 
pose on telephone companies who wish to enter the market. 

As you know, Senator Smith and I were the lead sponsors of legislation to stream- 
line the video franchising process, but our bill was incorporated into the larger 
stalled telecommunications bill. 

Can you tell us what authority the FCC has to streamline this process? Do you 
anticipate the FCC issuing an Order on this issue before the end of the year? 

Answer. Section 621(a)(1) states that “a franchising authority may not grant an 
exclusive franchise and may not unreasonably refuse to award an additional com- 
petitive franchise.” Last November, the Commission opened a proceeding designed 
to solicit comment on implementation of Section 621(a)(l)’s directive that LFAs not 
unreasonably refuse to award competitive franchises, and whether the franchising 
process unreasonably impedes the achievement of the interrelated Federal goals of 
enhanced cable competition and accelerated broadband deployment and, if so, how 
the Commission should act to address the problem. Thus, Section 621 empowers the 
Commission to ensure that the local franchising process does not unreasonably 
interfere with the ability of any potential new entrant to provide video programming 
to consumers. If Congress does not act, we are working to move from this notice 
of proposed rulemaking to an order by the end of the year. 

Question 2. Mr. Chairman, I want to congratulate you for all of your hard work 
on emergency communications. I know that you are deeply committed to improving 
the emergency communications response infrastructure and capabilities of our Na- 
tion. 

I know that the FCC is considering requiring emergency alerts over our Nation’s 
wireless telephones. I believe that this is good policy given the fact that so many 
people now rely on the wireless telephones for their primary communications needs. 

I know that the wireless industry is resisting your initiative arguing they do not 
have the resources or technical ability to be part of the Emergency Alert System. 
Can you comment on their objections? 

Answer. There is a great need to improve the Nation’s emergency warning system. 
Our country needs a more robust warning system that takes advantage of advances 
in technology and recognizes how people receive communications today. For that 
reason, I believe wireless participation is critical. Most current wireless networks, 
however, are not designed to deliver messages to all devices in a specific geographic 
area. Based on this concern, the wireless industry has told the Commission that it 
“would like to deliver a short-term SMS-based solution that will benefit Americans,” 
and “while that solution is operational, CTIA and the industry will work closely 
with the Commission and the other key government agencies to develop a longer 
term solution” [CTIA ex parte, 08/11/06]. The Commission also recognizes that Con- 
gress is actively considering this issue. The Commission will continue to work with 
Congress, the wireless industry, and other government agencies to develop both 
short-term options and longer term solutions to develop a more robust and com- 
prehensive warning system. 

Question 3. Chairman Martin, you recently sent an inquiry to Verizon and 
BellSouth over recently announced line items that they were adding to their DSL 
broadband offerings. In light of your public inquiry, they abandoned their plans for 
charging consumers these fees. 

As you know, wireless carriers are also charging consumers similar fees to the 
ones you were able to encourage Verizon and BellSouth from imposing. 

As you may know, the Commerce Committee adopted an amendment I offered 
that would prevent wireless companies from imposing these junk fees. Since it is 
unlikely that this legislation will be enacted tbis year, would you be willing to 
launch an FCC investigation into the wireless industry’s imposition of these line 
items? I think you could get the industry to abandon these fees. 

Answer. The Commission agrees “[i]t is critical for consumers to receive accurate 
billing information from their carriers to take full advantage of the benefits of a 
competitive marketplace” [Second Report and Order on Truth in Billing, March 18, 
2005]. For this reason, the Commission adopted truth in billing rules to ensure that 
consumers’ bills are brief, clear, non-misleading, and in plain language. The Com- 
mission’s truth in billing rules do not prohibit carriers from using line items. They 
do, however, prohibit the use of misleading line item charges. The Commission has 
indicated that it is “misleading for carriers to include administrative and other costs 
as part of “regulatory fees or universal service charges” or similar line item labels 
that imply government mandated charges” [Second Report and Order on Truth in 
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Billing, March 18, 2006]. The Commission concluded that this prohibition applies to 
all regulatory compliance charges, and that the “burden rests upon the carrier to 
demonstrate that the charge imposed on the customer accurately reflects the specific 
governmental program fee it purports to recover” [Second Report and Order on 
Truth in Billing, March 18, 2005]. In 2005, the Commission issued an order apply- 
ing all of its truth in billing rules to wireless carriers and subjecting wireless car- 
riers to the Commission’s rules prohibiting misleading line items. 

Question 4. The 11th Circuit Court of Appeals recently overturned the FCC’s most 
recent Truth-in-Billing order that preempted the states on wireless regulation. 

Does the FCC plan to appeal the 11th Circuit Court of Appeals’ decision? 

Answer. The Commission has not appealed the 11th Circuit Court of Appeals deci- 
sion to the Supreme Court. The Commission filed a petition for rehearing with the 
same panel of the Eleventh Circuit in this case on September 14, 2006. 

Question 5. Could you elaborate for me what your principles for any preemption 
of state telecommunications laws should entail? What is the proper role of state reg- 
ulators vis-a-vis the FCC when it comes to regulating the Internet, the wireless in- 
dustry, or new technologies like Voice Over Internet Protocol? 

Answer. In many areas, the FCC and state commissions work together in a Fed- 
eral-state partnership to bring consumers more choice, better services, and lower 
prices. State commissions, however, have a special role because they are on the 
front lines dealing with consumers. Ilecause states are closer to consumers than the 
FCC, they are particularly well-equipped to handle a variety of matters, such as 
consumer complaints. Indeed, the Federal-State Board on Universal Service ac- 
knowledged that “states are in a better position than the Federal Government to 
target the needs of their own consumers.” Recommended Decision, FCC 03J-02, 
para. 25 (re. Apr. 2, 2003). On the other hand, it is also critical that, in keeping 
with the Commission’s charge under section 706 of the Act, there is a uniform na- 
tional communications policy that fosters the development of new technologies. 

Last summer, the Commission initiated a notice of proposed rulemaking to exam- 
ine how to develop a framework for consumer protection in the “broadband age.” 
This proceeding recognizes that we must work together with our state partners to 
ensure that consumer protection needs are met by all providers of new technologies. 
Notably, in the Commission’s Vonage Order, which preempted Minnesota’s entry 
regulation of Vonage’s VoIP service, the Commission expressly noted that its order 
does not affect Minnesota’s general laws governing entities that conduct business 
within the state, such as laws concerning teixation fraud, marketing, advertising, or 
general commercial dealings. Similarly, in the Commission’s VoIP 911 proceeding, 
we recognized the historic and important role of states and localities in public safety 
matters and sought comment on the role that states should play in implementing 
our VoIP 911 rules. We specifically asked how the Commission and the states can 
work together to ensure the public’s safety. 

There are, of course, numerous areas in which we are already working closely 
with our state counterparts. For instance, we have delegated significant authority 
to them to administer phone numbers. Another area where we work closely with our 
state counterparts is in the area of slamming, where the Commission has concluded 
that the states have primary responsibility for administering the rules. Moreover, 
we recently created joint Federal/state task forces and working groups in the areas 
of Lifeline/Linkup and VoIP, and we are actively working with our state colleagues 
in these very important areas. 

Question 6. Many times in my office, we have talked about E-Rate and how much 
this program means for schools and libraries in West Virginia, and across the coun- 
try. I want to publicly thank you for your efforts, and the work of your staff to pro- 
vide outreach to the education community on this important issue. I know that you 
have issued new orders to allow schools and libraries to correct technical clerical er- 
rors to improve the application process — thank you. 

I hope to work with you on future improvements to streamline the applications, 
especially for basic telecommunication and Internet services. I know you and your 
staff have worked to crack down on real fraud with DOJ, and work to get repay- 
ments. This is important and it highlights that the program is working. What are 
your next steps in these initiatives? 

Answer. I fully support the universal service program and the critical function it 
serves to ensure access for consumers in rural and high-cost areas, and to promote 
access to advanced services for schools, libraries, and health care service providers 
in rural areas. 

As you note, the Commission adopted two orders earlier this year that start to 
improve the application process for the E-Rate program. More work remains to be 
done, and so the Commission is continuing to work with schools and libraries to fur- 
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ther improve and streamline the application process for the E-Rate program. In ad- 
dition, the Commission’s Enforcement Bureau has suspended or debarred four had 
actors from participating in the E-Rate program this year and we continue to assess 
fines and forfeitures on parties that try to take advantage of the program. We are 
also exploring what measures could be taken to prevent and detect potential waste, 
fraud, and abuse so that we can all be certain that E-Rate money is going to the 
schools and libraries that need it the most. These efforts are part of the Commis- 
sion’s comprehensive review of the entire Universal Service Fund started late in 
2005, which is actively being worked on by staff. 

Question 7. The Department of Energy, the North American Electric Reliability 
Council, and others have acknowledged that the electric power system is an integral 
component of our Nation’s critical infrastructure. Virtually all other networks, in- 
cluding telecommunications, depend on electric reliability to a considerable degree. 
Hurricane Katrina and other disasters have demonstrated this dependence vividly. 

Do you think telecommunications reliability is somehow more important than 
electric reliability, or do you agree that electric reliability is also essential? I ask 
these questions because I have some concerns about pole attachment policy. I think 
it’s a good thing to encourage the deployment of broadband and other communica- 
tions technologies, but I think we also need to make sure that the safety and reli- 
ability of our critical electric infrastructure is not jeopardized in the process. My un- 
derstanding is that there has been a chronic problem of having literally tens of 
thousands of unauthorized cable TV and other communications attachments on util- 
ity poles in many places across the country, and many of these attachments do not 
always meet basic industry safety, reliability, and engineering standards. I am 
aware that current law addresses these issues in a very general way, but I think 
the process needs to be reformed to prevent harm to our critical infrastructure. 
Don’t you think that the safety and reliability of critical electric infrastructure 
should be a paramount concern? 

Answer. I agree that the safety and reliability of critical electric infrastructure is 
a paramount concern. Issues of public safety and homeland security are one of the 
highest priorities at the Commission. Our work on telecommunications reliability 
should not come at the expense of other public safety systems. Your concern of un- 
authorized cable television and other attachments to utility poles across the country 
is an important one. 

Question 8. Do you think it is reasonable to require communications companies 
that attach their wires and equipment to utility poles ensure that their attachments 
comply with applicable safety, reliability, and engineering standards before making 
an attachment to critical electric infrastructure? 

Answer. Section 224(f)(2) of the Act expressly authorizes utilities to deny access 
to their poles on a nondiscriminatory basis for reasons of safety, reliability and gen- 
erally applicable engineering purposes. 

Question 9. Under current law (Sec. 224 of the Communications Act) cable TV 
companies benefit from a regulated {i.e., subsidized) rate for pole attachments. I am 
not convinced that the cable industry needs to continue to receive a subsidized pole 
attachment rate at the expense of electric consumers. The subsidized rates were es- 
tablished in 1978 when the cable industry was considered a “fledgling” industry that 
needed help to compete. Today the cable industry is a multi-billion dollar industry. 
Do you think electric consumers — some of whom may have low incomes and not 
even subscribe to cable — should still be subsidizing multi-billion dollar cable compa- 
nies? 

Answer. In general, I do not think electric companies should be subsidizing cable 
companies. Section 224 of the Communications Act directed the Commission to 
adopt regulations consistent with the Act to govern the charges for attaching to 
poles. The Act specifies the formula that the Commission should apply for attach- 
ments by cable companies and for attachments by telecommunications carriers. The 
Commission adopted those formulas in section 1.1409 of the Commission’s rules (47 
C.F.R. §1.1409). 

Question 10. My understanding is that FCC staff is actively considering a rule- 
making petition submitted by the major incumbent telecommunications companies 
(i.e., ILECs) that would give them a subsidized pole attachment rates under the Pole 
Attachment Act for their attachments on electric utility poles. I find this odd be- 
cause, if I remember correctly, the Pole Attachment Act (as it was amended by the 
1996 Telecom Act) expressly excludes ILECs from FCC jurisdiction under that provi- 
sion of the Act. Since this exclusion is a matter of statute, don’t you think Congress 
should decide whether the exclusion should remain? 

Answer. The Commission has a petition before it asking for a declaratory ruling 
that pole attachment rates are just and reasonable for all attaching providers, in- 
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eluding incumbent LECs. The scope of the statutory exclusion to which you refer, 
47 U.S.C. § 224(a)(5), is at the heart of the issue that the incumbent LECs raise. 
The Petitioner, the United States Telecom Association, contends that the statute’s 
term “provider of telecommunications service,” 47 U.S.C. § 224(a)(4), includes incum- 
bent LECs and indicates that Congress expressly decided not to exclude incumbent 
LECs from a right to just and reasonable rates for attachments, only from a right 
to nondiscriminatory access. This proceeding is pending before us, and staff is con- 
tinuing to review the record and evaluate the arguments on both sides. 

Question 11. Congress and the FCC both are seeking to promote competition in 
telecommunications and video markets. However, under the Pole Attachment Act 
(Sec. 224 of the Communications Act) cable companies and some telecom providers 
have the advantage of only having to pay a regulated (i.e. subsidized) rate for at- 
tachments to utility poles. This subsidy is ultimately borne by utility customers in 
their electric rates. Do you agree that all users of critical electric infrastructure, re- 
gardless of the technology they use, including telecom and cable companies that at- 
tach their wires to electric utility poles, should be required to pay a similar pole 
attachment rate that reflects a fair share of the actual costs of building and main- 
taining critical electric infrastructure? Is it right for electric utilities and their cus- 
tomers to be required to pay a disproportionately greater share than the telecom 
and cable TV companies? 

Answer. In general, I agree that all users of critical electric infrastructure, regard- 
less of the technolo^ they use, including telecom and cable companies that attach 
their wires to electric utility poles, should be required to pay a similar pole attach- 
ment rate that reflects a fair share of the actual costs of building and maintaining 
critical electric infrastructure. 

Section 224 of the Communications Act directed the Commission to adopt regula- 
tions consistent with the Act to govern the charges for attaching to poles. The Act 
specifies the formula that the Commission should apply for attachments by cable 
companies and for attachments by telecommunications carriers. The Commission 
adopted those formulas in section 1.1409 of the Commission’s rules (47 C.F.R. 
§1.1409). 

Question 12. Under the existing Pole Attachment Act (Sec. 224 of the Communica- 
tions Act), an electric utility may deny a cable TV system or a telecommunications 
carrier access to its poles for reasons of safety, reliability and generally applicable 
engineering purposes. Despite this requirement, electric utilities tell me that thou- 
sands of attachments are being made to their infrastructure without any prior no- 
tice to the utility and, therefore, without giving the utility a reasonable opportunity 
to evaluate the safety and reliability impacts of the attachment. I’m worried about 
the potential impact of this fact on electric reliability. What is the FCC doing to en- 
sure that cable and telecom companies provide notice to utilities before attaching 
new wires and equipment on utility poles and that these attachments meet all rel- 
evant electric industry safety and engineering standards? 

Answer. Our rules require that requests for access to a utility’s poles by a tele- 
communications carrier or cable operator must be in writing. To the extent that 
companies are not complying with our rules, they are subject to enforcement action. 


Response to Written Questions Submitted by Hon. Bill Nelson to 
Kevin J. Martin 

Question 1. In 2003, the FCC formed the Federal Advisory Committee on Diver- 
sity in the Digital Age. In 2004, the Committee, led by Ms. Julia Johnson, presented 
the Commission with a series of recommendations designed to further enhance the 
ability of minorities and women to participate in the communications industries. 
But despite the efforts of this Diversity Committee, for 2 years the FCC has been 
silent on these efforts. What has happened to the Diversity Committee’s rec- 
ommendations? 

Answer. We have implemented several of these recommendations. For example, 
at the Diversity Committee’s recommendation, the Commission has established 
band plans that include a mixture of license sizes and geographic areas in order to 
accommodate the needs of wireless providers of various sizes serving a range of dif- 
ferent geographic areas. We are actively considering other recommendations. For ex- 
ample, the Commission is considering allowing additional time for construction of 
broadcast facilities licensed to certain designated entities, lengthening the terms for 
experimental licenses, and conducting a comprehensive channel search for new FM 
allotments. 

We are also putting particular emphasis on the issue of minority ownership in our 
media ownership proceeding. In the Further Notice of Proposed Rulemaking the 
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Commission released in July, the Commission sought comment on the recommenda- 
tions of the Diversity Committee. At the request of the Advisory Committee, the 
Commission has included their recommendations and filings in the media ownership 
docket and solicited public comment specifically on their recommendations. Minority 
ownership also will be the focus of independent studies and among the topics cov- 
ered at the public hearings as we move forward with our review of the media owner- 
ship rules. 

Finally, several recommendations called for broader reform, beyond the Commis- 
sion’s authority. For instance, the Diversity Committee adopted a recommendation 
“urg[ing] the adoption of a Federal program that would use the deferral of Federal 
capital gains tax liability as an incentive to make available to socially and economi- 
cally disadvantaged persons and businesses the opportunity to acquire assets nec- 
essary to enter the broadcasting and telecommunications marketplace.” 

Question 2. While minorities now represent more than 30 percent of the popu- 
lation in this country, FCC data show that minority-owned media outlets account 
for only 3.41 percent of all broadcast entities. Despite improvements in other areas 
of the economy, little ground has been gained in ownership of these key media li- 
censes. In 2000, an FCC-commissioned study by the Ivy Group documented that mi- 
norities and women have always faced discrimination in this Nation’s communica- 
tions industries and these obstacles still persist. Also in 2000, the U.S. Commerce 
Department found that broadcast industry consolidation has exacerbated these bar- 
riers, including equitable access to capital, advertising, and employment opportuni- 
ties. When does the FCC plan to study this problem and update the findings in 
these studies? And how does the FCC plan to address this issue before considering 
broader changes to its media ownership rules? 

Answer. In June 2004, the Commission issued a Public Notice seeking comment 
on “constitutionally permissible ways to further the mandates of section 257 of the 
Telecommunications Act of 1996, 47 U.S.C. §257, which directs the FCC to identify 
and eliminate market entry barriers for small telecommunications businesses, and 
Section 309(j) of the Communications Act of 1934, 47 U.S.C. §309(j), which requires 
the FCC to further opportunities in the allocation of spectrum-based services for 
small businesses and businesses owned by women and minorities.” The Commission 
also requested that commenters “discuss and proffer specific recommendations for 
building on a series of market barrier entry studies,” including the Ivy Planning 
Group study. I have proposed to consolidate these comments with our review of the 
media ownership rules. Moreover, we sought comment on the issue of minority own- 
ership in the Further Notice of Proposed Rulemaking the Commission released in 
July. At the request of petitioners, I have also proposed that the Commission re- 
quest further comment more specifically on minority ownership issues. In addition, 
minority ownership will be the focus of independent studies and among the topics 
covered at the public hearings as we move forward with our review of the media 
ownership rules. 

Question 2a. Please provide more specific details. 

Answer. We are studying and evaluating this problem now, and we are updating 
our findings now. We have just recently requested comment specifically on the rec- 
ommendations of MMTC and the diversity FACA in the context of our media owner- 
ship proceeding. 

Question 2b. When does the FCC plan to study this problem and update the find- 
ings in these studies? 

Answer. To ensure that we are able to address this issue before considering broad- 
er changes to our media ownership rules, we are currently commissioning inde- 
pendent studies, some of which will focus expressly on minority ownership. One in 
particular will focus solely on minority ownership, studying the levels of minority 
ownership of media. The study also will investigate potential barriers to entry for 
minority owners. It also will consider possible reform measures to promote owner- 
ship diversity in the public airwaves. We also are planning to hold six hearings 
around the country to seek public comment on media ownership, and minority own- 
ership will be a topic of discussion. At MMTC’s request, we will soon circulate a 
FNPRM that discusses their recommendations in more detail and requests further 
comment. 

Question 2c. And how does the FCC plan to address this issue before considering 
broader changes to its media ownership rules? 

Answer. I cannot say right now how substantively we plan to address the issue, 
as we have not yet received public comment on the FNPRM or the results of our 
independent studies, and have not yet had any of our public hearings. I would be 
happy to keep you informed as we receive data and recommendations, and I wel- 
come any suggestions you have. I have also proposed to consolidate these comments 
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with our review of the media ownership rules to ensure that we are able to address 
this issue before considering broader changes to our media ownership rules. 

Question 3. Recently, a group known as the “Diversity and Competition Sup- 
porters” petitioned the FCC requesting that the agency withdraw its Notice of Pro- 
posed Rulemaking in the media ownership proceeding and correct a series of errors 
relating to minority ownership. Among other things, the petitioners noted that the 
Notice of Proposed Rulemaking fails to identify and address the minority ownership 
proposals remanded by the Third Circuit Court of Appeals in Prometheus Radio 
Project V. FCC. As you know, further remands from the Court will just enhance un- 
certainty. In light of this, are you planning on at least one comprehensive, inde- 
pendent study on minority ownership and possible reform measures to promote own- 
ership diversity in the public airwaves? 

Answer. Yes, we are planning to have a comprehensive, independent study con- 
ducted on the levels of minority ownership of media. The study also will investigate 
potential barriers to entry for minority owners. 

Question 4. Minority and female ownership of broadcast licenses is extremely low 
when compared to the strides these groups have made in business ownership in 
other areas of the economy {e.g., health care and finance). Why do you think that 
is? Do you think that is problematic, given the objectives outlined in the Commu- 
nications Act? What does the FCC plan to do about it? 

Answer. Diversity in broadcast and media is an important concern. The Commis- 
sion has taken steps to further minority and female ownership of broadcast licens- 
ees such as the creation of a new entrant bidding credit. These credits are intended 
to facilitate the ability of minority-owned companies to enter the broadcast business. 
The Commission has used these credits in every broadcast auction conducted since 
1999. Since 1999, we have held 11 broadcast auctions in which applicants success- 
fully bid on 651 construction permits. A total of 197 bidders eligible for a new en- 
trant bidding credit in at least one market won 358, or 55 percent, of the construc- 
tion permits. 

We are seeking to identify ways in which to further promote minority ownership. 
The Commission also is actively considering the proposals for advancing minority 
and disadvantaged businesses and for promoting diversity in broadcasting sub- 
mitted by the Minority Media and Telecommunications Council and the rec- 
ommendations on these issues developed by the Federal Advisory Committee on Di- 
versity in the Digital Age. 

Question 4a. What are your personal views? 

Answer. I think that minority and female ownership is low because most broad- 
cast licenses were given away decades ago, when minorities and women had even 
less access to capital and opportunities than they do today. As the Commission’s Ad- 
visory Committee on Diversity for Communications in the Digital Age has stated: 
“From the birth of broadcast radio in 1909 through 1978, minorities had almost no 
opportunities to acquire broadcast facilities. Thus, non-minorities enjoyed a 70-year 
head start.” See FM Radio White Paper, available on the Diversity Committee’s 
website at p.7 / www.fcc.gov / DiversityFAC I docs / FMRadioWhitePaper.doc. 

I do believe the fact that Minority and female ownership of broadcast licenses is 
extremely low is problematic. Diversity in broadcasting and the media generally is 
very important. That is why we are in the process of seeking comment on rec- 
ommendations to improve the situation, are commissioning independent studies on 
the issue, and are making sure this issue is discussed at our public hearings around 
the country. 

Specifically, with respect to broadcasting, the Commission has taken steps to fur- 
ther minority and female ownership of broadcast licensees with the creation of a 
new entrant bidding credit. These credits are intended to facilitate the ability of mi- 
nority-owned companies to enter the broadcast business. The Commission has used 
these credits in every broadcast auction conducted since 1999. Since 1999, we have 
held 11 broadcast auctions in which applicants successfully bid on 651 construction 
permits. A total of 197 bidders eligible for a new entrant bidding credit in at least 
one market won 358, or 55 percent, of the construction permits. 

In addition, in 2000, the Commission established the Low Power FM service in 
order to create a class of radio stations designed to serve very localized communities 
or underrepresented groups within communities. To date, the Commission has 
issued construction permits for well over 1000 LPFM stations. The Commission con- 
tinues to work to ensure the success of the LPFM service. 

Question 5. How does the FCC use the data it collects in its Form 323 to inform 
its policies regarding minority media ownership? 
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Answer. The ownership reports filed on FCC Form 323 ask for only voluntary in- 
formation on the gender, ethnicity, and race of parties holding an attributable inter- 
est in a station licensee. 

Question 6. Name one barrier to entry that you believe the FCC could eliminate 
to improve minority broadcast ownership? 

Answer. The Commission could allow additional time for construction of broadcast 
facilities licensed to certain designated entities. 

Question 6a. Why just “certain” designated entities? 

Answer. There is no need for the “certain” qualifier. “Designated Entity” is a de- 
fined term. All DEs could be allowed additional time. 

Question 7. It is my understanding that currently the FCC does not give a “pio- 
neer preference” when granting broadcast licenses. I am familiar with small radio 
broadcasters that have gone through the time and expense of locating unused broad- 
cast radio spectrum and that petition the FCC for a license for such spectrum. Un- 
fortunately, when the license is auctioned, the small radio broadcaster often cannot 
compete monetarily with larger broadcasters, who bid successfully on the licensed 
frequency. This acts as a disincentive for small and minority-owned broadcasters to 
enter the broadcasting market. Do you believe that awarding “pioneer preferences” 
(or some sort of appropriate bidding credit under these circumstances) could im- 
prove representation of small and minority-owned businesses in the broadcast 
arena? 

Answer. Between 1991 and 1997, the Commission did have a pioneer’s preference 
program designed to give preferential treatment in the licensing process to parties 
that demonstrated their responsibility for developing new spectrum-using commu- 
nications services and technologies. In the Balanced Budget Act of 1997, Congress 
terminated the Commission’s authority to provide pioneer’s preferences. 

The Commission has taken steps to further minority and female ownership of 
broadcast licensees such as the creation of a new entrant bidding credit. These cred- 
its are intended to facilitate the ability of minority-owned companies to enter the 
broadcast business. The Commission has used these credits in every broadcast auc- 
tion conducted since 1999. Since 1999, we have held 11 broadcast auctions in which 
applicants successfully bid on 651 construction permits. A total of 197 bidders eligi- 
ble for a new entrant bidding credit in at least one market won 358, or 55 percent, 
of the construction permits. 

Question 8. Like you, I want to stimulate broadband deployment and competition. 
For the last several years, you have reported to us that the residential broadband 
market is increasingly competitive. We have heard from you that wireless, 
broadband-over-powerline, and satellite technologies were capturing a large cus- 
tomer base and bringing vigorous competition to American communities. Yet, by my 
reading, the FCC’s own studies indicate that is not the case. Over the last few 
years, the market share of every technology aside from DSL and cable modem has 
declined. Cable modem and DSL now have a 98 percent market share. How do you 
explain this seeming inconsistency between what you have told us and the agency’s 
own statistics? How has the FCC acted to encourage competition beyond DSL and 
cable modem? 

Answer. Encouraging the deployment of broadband infrastructure is one of my top 
priorities. High-speed connections to the Internet have grown over 400 percent since 
I became a Commissioner in July 2001. Specifically, in the first half of 2001, there 
were less than 10 million high-speed connections to the Internet and, as of the end 
of 2005, there were more than 50 million. 

The residential broadband market has become increasingly competitive. According 
to a Pew study, in March 2003, 67 percent of home broadband users logged onto 
the Internet using cable modems and only 28 percent used DSL. As of March 2006, 
DSL connections constitute half (50 percent) of all home broadband connections and 
cable modems have a 41 percent share. 

As you state, the FCC recently reported that 98 percent of residential broadband 
connections at the end of 2005 were ADSL or cable modem, and that 90 percent of 
all broadband connections reported to the FCC were ADSL or cable modem. Signifi- 
cantly, however, during 2005, the total number of satellite and terrestrial wireless 
connections increased by 3.3 million. 

With respect to how the Commission has sought to encourage competition by plat- 
forms other than DSL and cable modem, the Commission has taken a number of 
actions. For example, in the wireless arena, the Commission has increased the avail- 
ability of spectrum that can be used in the provision of broadband services while 
allowing maximum technical and regulatory flexibility for entities seeking to provide 
wireless broadband Internet access service. 
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In the satellite arena, the Commission has granted a number of applications that 
propose to provide satellite-delivered, high-speed Internet service offerings to con- 
sumers using frequencies in both the Ka-band and Ku-band. We have also initiated 
rulemakings to consider other alternatives that could increase the ability of satellite 
operators to provide competitive broadband Internet access services. 

The Commission also has adopted rules to facilitate deployment of broadband over 
power line (BPL) technology while protecting existing spectrum users from harmful 
interference. Indeed, last month, the Commission built upon its prior efforts to pro- 
mote BPL deployment by finalizing its technical rules governing operation of BPL 
systems, including those providing Internet access services. 

Question 8a. What does the Chairman think about the combined 98 percent mar- 
ket share between cable modem and DSL service providers? 

Answer. Competition has increased between cable and DSL in the broadband 
market and that is positive for consumers. As you state, however, the FCC recently 
reported that 98 percent of residential broadband connections at the end of 2005 
were ADSL or cable modem, and that 90 percent of all broadband connections re- 
ported to the FCC were ADSL or cable modem. It would be better if there were 
more competitors in the broadband market and if those competitors had a greater 
share of the market. Cable modem and DSL currently have the greatest combined 
market share given their historical presence in the market. More specifically, cable 
companies were the first to aggressively enter the residential broadband market as 
they deployed and began to offer cable modem service, beginning in the late 1990s. 
Incumbent LECs soon followed by offering competing DSL service. Because these 
entrants had the advantage of already having networks with lines reaching the vast 
majority of households within their service territories, they had a head start in 
building a customer base and had more time to expand the geographic reach of their 
service offerings. Newer technologies, such as BPL and broadband wireless entered 
later and, accordingly, have not built out their networks as extensively as cable 
companies and incumbent LECs. Consequently, they can reach fewer households 
than the first two entrants, and their nationwide market share accordingly will be 
smaller relative to the earlier entrants. Nevertheless, these new technologies are 
currently expanding the geographic reach of their networks and are increasingly 
competing against cable modem and DSL providers. And, as these new technologies 
reach a greater proportion of total, nationwide households, we would expect that 
their nationwide percentage share of residential high-speed customers will also start 
increasing. 

Question 9. In May 2006, the Government Accountability Office (GAO) released 
a report that criticized the way that the FCC measures broadband penetration in 
the United States. The GAO wrote, “For its zip-code level data, FCC collects data 
based on where subscribers are served, not where providers have deployed 
broadband infrastructure.” The GAO study points out that FCC officials never in- 
tended the zip code reports to be treated as a measure of broadband penetration. 
The GAO noted that according to the FCC, the median number of providers of 
broadband enjoyed by American households is eight. However, the GAO found that 
the real number was two providers. That is a startling difference. How do you ad- 
dress the GAO’s concerns, and what, if anything, has the FCC done to correct any 
problems? 

Answer. The Commission is committed to obtaining the best information possible 
about the availability and deployment of broadband services nationwide, particu- 
larly in rural and other hard-to-serve areas. GAO is correct that the zip code infor- 
mation alone ii.e., how many broadband providers serve at least some homes or 
businesses in a particular zip code) does not indicate how extensively those pro- 
viders have deployed broadband infrastructure within any particular zip code. 

In order to gain an even better picture of the extent of broadband deployment, 
I have circulated a NPRM to the Commission that asks questions about how we can 
obtain more specific information about the availability of broadband in specific geo- 
graphic areas and how we can combine our data with those collected at the state 
level or by other public sources. Significantly, as a result of a prior revision to our 
data collection form, just this year, we began reporting information regarding dif- 
ferent speeds of broadband connections (e.g., about services offered at speeds in ex- 
cess of 200 kps). I have also circulated our fifth inquiry under section 706 of the 
Telecommunications Act of 1996 into “whether advanced telecommunications capa- 
bility is being deployed to all Americans in a reasonable and timely fashion.” In this 
Notice, we seek comment on all aspects of broadband availability, including price 
and bandwidth speeds. Between these two proceedings, it is my hope that the Com- 
mission will solicit the information necessary to better assess the competitive 
progress in the broadband market. 
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Question 10. As you may be aware, I introduced an amendment (with Senator 
DeMint) that was unanimously adopted into the Senate Commerce Committee’s 
telecommunications reform bill (H.R. 5252) a few months ago. This amendment 
would require the FCC to collect the kinds of data that are needed to adequately 
assess competitive progress in the broadband market. The Senate Commerce Com- 
mittee would like to see information on a much more narrowly focused geographic 
area, including information on price and speed, so that we can assess not just avail- 
ability, but quality of service. How would you carry out such a mandate? 

Answer. As I stated above, the Commission is committed to obtaining the best in- 
formation possible about the availability and deployment of broadband services na- 
tionwide, particularly in rural and other hard-to-serve areas. Accordingly, in order 
to gain an even better picture of the extent of broadband deployment, I have cir- 
culated a NPRM to the Commission that asks questions about how we can obtain 
more specific information about the availability of broadband in specific geographic 
areas and how we can combine our data with those collected at the state level or 
by other public sources. Significantly, as a result of a prior revision to our data col- 
lection form, just this year, we began reporting information regarding different 
speeds of broadband connections (e.g., about services offered at speeds in excess of 
200 kps). I have also circulated our fifth inquiry under section 706 of the Tele- 
communications Act of 1996 into “whether advanced telecommunications capability 
is being deployed to all Americans in a reasonable and timely fashion.” 47 U.S.C. 
§ 157 nt. In this Notice, we seek comment on all aspects of broadband availability, 
including price and bandwidth speeds. Between these two proceedings, it is my hope 
that the Commission will solicit the information necessary to better assess the com- 
petitive progress in the broadband market. 

Question 11. At what stage do you believe that the broadband communications 
market is “competitive” within a given geographic area? In other words, how many 
broadband competitors must offer retail services in a market area before you would 
deem that area to be “competitive,” both for residential customers and for business 
customers? 

Answer. The Commission recognizes that increasing the number of competitors 
should benefit consumers, and, for this reason, the Commission has supported poli- 
cies that encourage multiple broadband competitors, including the current AWS auc- 
tion. Because telephone companies and cable companies are trying to acquire new 
customers, they are actively competing in the broadband market today. These pro- 
viders are competing aggressively against each other to win customers by offering 
price promotions, improved customer service, and new services. The increase in 
broadband speeds is just one reflection of this intense competition. According to a 
recent Pew study, the price of broadband service has also dropped in the past 2 
years. 

With respect to broadband services offered to business customers, the Commission 
observed in the recent SBC/AT&T and Verizon/MCI merger orders, that there are 
generally a greater number of providers competing to serve these customers. It fur- 
ther noted that many of these business customers are sophisticated, high-volume 
customers that can negotiate aggressively with providers. 

Question 11a. What is the Chairman’s view on the appropriate number of competi- 
tors that are needed in a competitive market? 

Answer. There is no simple answer to the question of what is the minimum num- 
ber of firms necessary for a market to be deemed competitive. In fact, economists 
have debated what it means for a market to be “competitive” or “workably competi- 
tive” or “effectively competitive.” In addition, economists have recognized that the 
competitiveness of a market depends not only on the number of firms in the market, 
but also on a number of other factors or characteristics of the market, such as 
whether demand is stable or growing or whether products are differentiated. 

The answer to the question of what is the minimum number of firms necessary 
for a market to be deemed competitive, depends heavily on the characteristics of the 
market. These characteristics can include, but are not limited to, the degree of sub- 
stitutability between products, cost of entry for new firms, and costs borne by con- 
sumers of switching from one product to another. 

The degree of substitutability between products offered by different firms is one 
of the most important market characteristics. The more consumers view products 
offered by different firms as identical, the fewer the number of firms are required 
to achieve competitive pricing. For example, if two firms are offering goods that con- 
sumers see as perfect substitutes for one another, then a perfectly competitive equi- 
librium can, under certain conditions, theoretically arise with only two firms in the 
market. Tirole (1988) 
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Bork (1979) and DeHoog (1984) give theoretical examples where two competitors 
may be enough for “adequate competition.” Further, empirical studies looking at dif- 
ferent industries suggest that competitive behavior can at times be achieved with 
entry of a second firm. For example, Bresnahan and Reiss (1991) show empirically 
that within the five retail and professional industries that they study, “In markets 
with five or fewer incumbents, almost all variation in competitive conduct occurs 
with the entry of the second or third firm.” Further, “. . . once the market has be- 
tween three and five firms, the next entrant has little effect on competitive con- 
duct.” 

Depending on the circumstances, even in markets with only two competitors, 
those competitors may compete aggressively against each other. For example, in the 
case of broadband access services offered to residential customers, a number of fac- 
tors suggest that, even where only DSL and cable modem service are currently 
available, the DSL and cable modem service providers are behaving competitively 
against each other. Numerous DSL providers are offering reduced prices and steep 
promotional discounts. Cable modem service provider are responding with their own 
promotional discounts, particularly through the use of discounted bundles. More- 
over, the ratio of price to maximum download speed has been dropping rapidly. In 
addition, both DSL and cable providers are competing in non-price terms. They are 
offering faster speeds, improved security and better customer service. At the same 
time, the Commission has made efforts to encourage the development and deploy- 
ment of new broadband technologies, such as wireless and BPL technologies to fa- 
cilitate multiple competitors in each market. 

Question 12. In March 2006, the FCC allowed a petition for forbearance to go into 
effect that resulted in a sweeping revision of the way the Communications Act ap- 
plies to key services provided by a large incumbent carrier. By allowing this petition 
to take effect, the FCC erased decades of communications policy in a single stroke. 
Policies that may have been un-done have implications from homeland security to 
universal service contributions to the privacy protections guaranteed under Section 
222 of the Act. By allowing this petition to take effect, the FCC’s inaction also raises 
questions about continued carrier obligations to ensure disability access and inter- 
connection in rural America. By dismissing all of these policies that were enacted 
by Congress, the FCC’s inaction effectively rewrites existing laws. Do you believe 
such a large revision of the laws through agency inaction is a proper exercise of the 
FCC’s duties? 

Answer. Section 10 of the Act sets forth a robust standard by which the Commis- 
sion must evaluate petitions for forbearance. Section 10 also establishes a process 
by which petitions under this section “shall be deemed granted if the Commission 
does not deny the petition” within a maximum of 15 months. More than 3 weeks 
prior to the March 19th deadline, I shared with my fellow Commissioners a draft 
order addressing the merits of the Verizon Forbearance Petition, measured against 
the statutory criteria set forth in section 10 of the Act. The Commission was en- 
gaged on this issue and, by a recorded 2-2 vote, neither p-anted nor denied 
Verizon’s Forbearance Petition. Without a majority of the Commission supporting ei- 
ther a grant or denial of Verizon’s petition, the petition was “deemed granted” on 
March 19th. On March 20th, the Commission issued a news release memorializing 
the effect of its decision. At that time, all of the Commissioners took the opportunity 
to issue a statement explaining their reasoning. There is still no majority view on 
the appropriate outcome of Verizon’s petition. And, the grant of Verizon’s petition 
by operation of law is currently on appeal before the United States Court of Appeals 
for the District of Columbia Circuit, which will decide the legality of the grant. 

I believe that it would have been preferable for the Commission to have reached 
a majority view on Verizon’s petition and issued a decision affirmatively granting 
or denying it. It is better for such official action to follow from a written decision 
issued by a majority of Commissioners. It is only because there was not (and is not 
today) a majority view here at the Commission that we were unahle to take the pre- 
ferred course of issuing an official written decision. 

Question 13. As you are aware, this Congress has been busy for some time on the 
issue of video choice. In Florida and nationally, new entrants are trying hard to 
enter the video market and provide consumers with another choice for cable serv- 
ices. We have heard considerable testimony in this Committee that such competition 
almost always leads to lower prices for consumers. We have also heard that one of 
the barriers to speeding such competition is the need to obtain agreements with 
each local franchise authority. This is not a criticism on the local franchising au- 
thorities, which have been doing a good job for many years in protecting consumers 
and making sure that local needs are met. At the same time, there are just so many 
local franchises in Florida and nationally that, even in the best of circumstances. 
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that is a big order for new entrants. That is why I have been a staunch advocate 
of Congress taking action to streamline the local franchise process. Unfortunately, 
it appears that video choice may not become law during this Congress. If that’s the 
case, what plans do you have for the FCC to act as a “backstop” — to take actions, 
consistent with the Federal statute, to speed up competition in the video market? 

Answer. Section 621(a)(1) states that “a franchising authority may not grant an 
exclusive franchise and may not unreasonably refuse to award an additional com- 
petitive franchise.” Last November, the Commission opened a proceeding designed 
to solicit comment on implementation of Section 621(a)(l)’s directive that LFAs not 
unreasonably refuse to award competitive franchises, and whether the franchising 
process unreasonably impedes the achievement of the interrelated Federal goals of 
enhanced cable competition and accelerated broadband deployment and, if so, how 
the Commission should act to address the problem. Thus, Section 621 empowers the 
Commission to ensure that the local franchising process does not unreasonably 
interfere with the ability of any potential new entrant to provide video programming 
to consumers. If Congress does not act, we are working to move from this notice 
of proposed rulemaking to an order by the end of the year. 

Question 14. As part of the FCC’s recent DSL Order, the regional Bell companies 
were relieved of their requirement to pay into the Universal Service Fund for reve- 
nues generated from their DSL service. However, smaller carriers were not relieved 
of this requirement under the FCC Order. Please explain why two telecommuni- 
cations carriers offering identical DSL service are treated differently for the pur- 
poses of USF contributions? 

Answer. Last August, in the Wireline Broadband Internet Access Order, the Com- 
mission leveled the regulatory playing field between different broadband platform 
providers. Specifically, the Commission removed outdated tariffing regulations that 
applied to wireline providers of Internet access services but not to other broadband 
providers. The Commission found that facilities-based wireline broadband Internet 
access services, like cable modem services, were information services. At the same 
time, it permitted all wireline carriers, large and small incumbent LECs, to offer 
the underlying transmission input for these services on a common carrier or non- 
common carrier basis. 

We actually adopted this approach in response to the specific requests from some 
smaller incumbent LECs who stated that they wanted the option to continue pro- 
viding the transmission portion of this service on a common carrier basis to preserve 
their ability to continue to receive the benefits of participating in the NECA pooling 
system. To the extent that any incumbent LEC voluntarily chooses to provide this 
underlying transmission component on a common carrier basis then it is providing 
a telecommunications service and is subject to the Title II obligations under the 
Communications Act, including the obligation in section 254(d) to pay into universal 
service on the interstate portion of their revenues derived from these services. If, 
on the other hand, an incumbent LEC chooses to provide the underl 3 dng trans- 
mission component on a non-common carrier basis, section 254(d) would not require 
contributions into the universal service fund. 

As the Commission stated in the order, “neither the statute nor relevant prece- 
dent mandates that the broadband transmission be a telecommunications service 
when provided to an ISP, but the provider may choose to offer it as such.” In the 
Matter of the Appropriate Framework for Broadband Internet Access to the Internet 
over Wireline Facilities, 20 FCC Red, 14853 at para. 103 (2005). 

Question 15. The issue of “phantom traffic” has been pending at the FCC for al- 
most 1 year. Most stakeholders agree that any intercarrier compensation plan must 
have rules to ensure that all communications traffic is properly labeled so that all 
carriers can accurately identify network traffic. It is assumed that the comprehen- 
sive intercarrier compensation plan — referred to as the “Missoula Plan” — would take 
a considerable amount of time to approve and implement. Do you favor adopting an 
interim solution to address phantom traffic? 

Answer. The growing problem of “phantom traffic” — that is, traffic containing in- 
sufficient data to permit proper identification and billing — is an important one. As 
you mention, the NARUC Task Force on Intercarrier Compensation has been work- 
ing to find a comprehensive solution to intercarrier compensation issues. As part of 
their “Missoula Plan” proposal, they suggest dealing with phantom traffic prior to 
adopting general reform. I understand that this group will be filing a specific pro- 
posal for handling phantom traffic later this month. This proposal will be given 
careful consideration as the Commission works toward resolution of these issues. 

Question 16. Since 2002, the FCC has been considering a proposal to change the 
contribution methodology for funding the Universal Service Fund (USF) and to im- 
pose a fee of $1.00 or more per month on each telephone number or connection. Ap- 
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parently, under this proposal, a residential consumer who makes few, if any, long 
distance calls during the month would pay the same fee per line as a large business 
customer that may make thousands of dollars in interstate calls per month. Has the 
FCC considered the potential impact of the fee on low-volume and low-income con- 
sumers, and if so, what steps are being taken to ensure that these customers do 
not end up paying a disproportionate share of the USF funding burden? 

Answer. Preserving the stability of the universal service contribution system is 
one of the Commission’s most important responsibilities. Changes in technology and 
increases in the number of carriers who are receiving universal service support have 
placed significant pressure on the stability of the fund. I have suggested a numbers- 
based approach as a possible solution because it is technology and competitively 
neutral. Specifically, such an approach would help maintain the stability of the fund 
by assessing all technologies used to make a phone call on a similar basis. Neverthe- 
less, as the Commission reviews the various proposals to reform the current assess- 
ment system, it will carefully weigh the record and examine the potential impact 
of any course of action on all consumers, including low-volume and low-income con- 
sumers. The Commission recognizes the importance of ensuring that whatever con- 
tribution method is used does not disproportionately increase the costs of tele- 
communications services to low-volume and low-income users. 

Question 17. There has been a decline in the last few years in the percentage of 
households that have local landline telephone service. At the same time, USF spend- 
ing has increased significantly. What are the FCC’s plans to control USF spending 
and make sure that more Americans have access to affordable service? 

Answer. In the ongoing Rural Review Proceeding, the Federal-State Joint Board 
on Universal Service (Joint Board) is considering proposals to reduce excessive 
growth in the fund and distribute funds more efficiently, ensuring that more Ameri- 
cans have access to affordable service. For example, the Joint Board has sought 
comment on the methodology for calculating support for Eligible Telecommuni- 
cations Carriers (ETCs) in competitive study areas. Specifically, it asked whether, 
if multiple carriers are supported, the competitive ETC should receive support based 
on its own costs, the incumbent’s costs, the less of its own or the incumbent’s costs, 
or some other estimate of costs. The Joint Board also sought comment on how costs 
should be determined to the extent that support is based on a competitive ETCs 
own costs. 

More recently, the Joint Board sought comment on the merits of using reverse 
auctions to distribute universal service support. Such an approach is designed to 
promote efficient investment by encouraging the carriers with the most cost effective 
networks to enter high-cost areas. Once the Joint Board makes a recommendation 
in that proceeding, the Commission will carefully consider the record and weigh any 
alternatives to the current methodology. In addition, the Commission will be mind- 
ful that any changes in universal service high-cost support should be implemented 
over time to minimize impact on consumers and carriers alike. 

Question 18. Almost 1 year ago, just days before Hurricane Katrina made landfall, 
several Senators sent you a letter asking you not to order that service be cutoff to 
VoIP subscribers (many of which already had E-911 service) because the subscriber 
had not acknowledged that a power failure or network failure could limit his com- 
munication in an emergency. I want to thank you for agreeing with us. It turns out 
that while network and power failures had widespread impacts on communications, 
nomadic VoIP turned out to be a life saver, connecting President Bush, FEMA, the 
Red Cross, and those relocated to relief centers. Now as hurricane season is once 
again upon us, many small businesses in Florida are subscribing to VoIP because 
they can maintain continuity of service in the event of a network failure — using the 
phone from any working broadband connection. But there are many locations in 
Florida where consumers and business cannot take advantage of these benefits be- 
cause those areas may have 911 capabilities but still lack full E-911 — much like 
wireless. 

What have you done since January 2006 to clear away the roadblocks and accel- 
erate E-911 solutions for VoIP? 

Answer. Public safety obligations like 911 are critical to consumers and public 
safety alike. The 911 system is quite literally one of life or death. It is critical to 
our Nation’s ability to respond to a host of crises and the Commission has been 
working hard to minimize the situations where users are unable to access it. The 
Commission is committed to making sure that, during an emergency, a person can 
always pick up the phone, dial 911, and access local emergency officials. 

Since January 2006, Commission staff have conducted numerous meetings and at- 
tended conferences with public safety officials, interconnected VoIP providers, car- 
riers, and third-party vendors in order to answer questions, promote coordination 
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and encourage cooperation. Although VoIP providers reported specific difficulties in 
accessing the 911 network of two incumbents LECs, the Commission contacted the 
parties and these two instances were resolved quickly. Currently, we are unaware 
of any other ongoing difficulties accessing the 911 network of an incumbent LEC, 
and no complaints have been filed. 

Question 19. Have you ordered that network owners give VoIP providers direct 
access to the 911 network. 

Answer. The VoIP 911 Order specifically states that incumbent LECs are required 
to provide access to their E-911 networks to any requesting telecommunications car- 
rier, including trunks, selective routers and E-911 databases. Interconnected VoIP 
providers may try to negotiate interconnection directly with the incumbent EEC’s 
E-911 network or purchase guaranteed access to this network from competitive car- 
riers and other third-party providers. 

When VoIP providers reported specific difficulties in accessing the 911 network 
of two incumbents LECs, the Commission contacted the parties and these two in- 
stances were resolved quickly. Currently, we are unaware of any other ongoing dif- 
ficulties assessing the 911 network of an incumbent LEC, and no complaints have 
been filed. 

Question 20. Have you provided equivalent liability relief for public safety answer- 
ing points (PSAPs) and others? 

Answer. Congress, via the 911 Act, granted wireless carriers providing 911 service 
liability protection equal to that available to wireline carriers for 911 calls. To date, 
there is no equivalent Federal requirement for providers of interconnected VoIP 
service or for the PSAPs receiving 911 calls from them. 

Question 21. 38 PSAPs failed during Hurricane Katrina. Have you done anything 
to accelerate the transition to an IP-enabled emergency network for PSAPs to 
strengthen the 911 system and prevent this from happening again? 

Answer. In January 2006, the Commission established an Independent Panel Re- 
viewing the Impact of Hurricane Katrina on Communications Networks (Inde- 
pendent Panel). The Independent Panel, composed of public safety and communica- 
tions industry representatives, was tasked with making recommendations to the 
Commission regarding ways to improve disaster preparedness, network reliability, 
and communications among first responders. The Independent Panel’s recommenda- 
tions, released in June 2006, included recommendations intended to ensure a more 
robust 911 and E-911 service. The Commission currently is seeking public comment 
on these recommendations via a June 2006 Notice of Proposed Rulemaking, and will 
take such action as is necessary to strengthen the 911 system. 

Question 22. Have you provided necessary tools so VoIP services can reach all 
Americans — even in the most rural and remote regions of America? 

Answer. Spurring broadband deployment is perhaps the most important way to 
ensure that VoIP services can reach all Americans. I have made broadband deploy- 
ment one of my highest priorities at the Commission. During my tenure as Chair- 
man, the Commission has worked hard to create a regulatory environment that pro- 
motes broadband deployment in all areas of the United States. The Commission has 
removed legacy regulations, like tariffs and price controls, that discourage carriers 
from investing in their broadband networks, and has worked to create a regulatory 
level playing-field among broadband platforms. As a recent Pew study found, there 
is evidence of significant and widespread increases in broadband adoption across the 
nation. 

Question 22a. What else can be done to spur the spread of VoIP services? 

Answer. The other way to ensure that all consumers have their choice of competi- 
tive provider, including VoIP provider, is to make sure that new technologies, such 
as VoIP, are subject to a uniform national policy. To this end, I supported the Com- 
mission’s two key orders promoting VoIP deployment. First, I supported the Com- 
mission’s pulver.com Order, which declared that pulver.com’s peer-to-peer VoIP serv- 
ice was an information service and could operate free from legacy telephone regula- 
tion by the states consistent with our longstanding policies for other information 
services. Second, I supported the Vonage Order, in which the Commission pre- 
empted a state’s attempt to impose legacy telephone regulation on Vonage. The 
Vonage Order makes clear that the same preemption would apply to any state’s at- 
tempt to impose similar regulations on providers of service comparable to Vonage’s 
service, including VoIP services provided by cable operators. These two orders have 
kept VoIP providers largely free of unnecessary state economic regulation, including 
pricing regulation, and have thus accelerated their deployment dramatically. 

Moreover, the Commission has sufficient authority to take, and has taken, action 
against entities that attempt to discriminate against VoIP providers. Specifically, 
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the Commission, through its Enforcement Bureau, entered into a consent decree 
with Madison River after it had attempted to block VoIP traffic. 

Finally, during my Chairmanship the Commission adopted an Internet Policy 
Statement, the principles of which all benefit VoIP providers. We stated that con- 
sumers are entitled to access the lawful Internet content of their choice; to run ap- 
plications and use services of their choice, subject to the needs of law enforcement; 
to connect their choice of legal devices that do not harm the network; and to com- 
petition among network providers, application and service providers, and content 
providers. The Commission is committed to monitoring these issues and is prepared 
to step in as necessary to ensure that new technologies, such as VoIP, are capable 
of being deployed to all Americans. 

Question 23. Have you appointed a “p-ANI” administrator, as many stakeholders 
and Members of Congress have requested? 

Answer. Yes. Recently, I appointed a new Chairman of the NANC. Upon the ap- 
pointment of the new chair, Neustar (a neutral third-party numbering adminis- 
trator) was instructed to act as the Interim p-ANI administrator, as requested by 
the NANC. We have also asked the NANC to report back to the Commission, by 
October 10, 2006, with a timeline for resolving the p-ANI issue on a permanent 
basis. 

Question 24. There are currently numerous issues and open proceedings related 
to 911 at the FCC. These include: (1) the VoIP E-911 Order and subsequent filings, 
petitions, and waiver requests; (2) major wireless carrier handset deadlines and 
waiver requests; and (3) requests from the deaf and hard of hearing community to 
complete open proceedings affecting their access to 911. Where do these issues stand 
at the FCC? 

Answer. When I became Chairman, I identified public safety and emergency pre- 
paredness as critical issues. We have been working hard to make sure that all con- 
sumers have access to 911 emergency services. Public safety obligations like 911 are 
critical to consumers and public safety alike. The 911 system is quite literally one 
of life or death. It is critical to our Nation’s ability to respond to a host of crises 
and the Commission has been working hard to minimize the situations where users 
are unable to access it. The Commission is committed to making sure that, during 
an emergency, a person can always pick up the phone, dial 911, and access local 
emergency officials. 

With respect to VoIP, we are working with the VoIP community to implement our 
911 rules. The Commission staff have conducted numerous meetings and attended 
conferences with public safety officials, interconnected VoIP providers, carriers, and 
third-party vendors in order to answer questions, promote coordination and encour- 
age cooperation to accelerate 911 solutions. 

With respect to wireless, the Commission has been working to ensure that all 
major wireless carriers have reached 95 percent penetration among their sub- 
scribers for a handset-based 911 solution. The Commission has received several 
waiver requests and we expect that they will be resolved soon. And, the Commission 
has adopted 22 orders, pursuant to the ENHANCE 911 Act, addressing petitions for 
relief filed by 52 Tier III carriers of the 95 percent handset penetration requirement. 

Finally, with respect to Internet-based forms of Telecommunications Relay Serv- 
ices, such as Video Relay Service and Internet Protocol Relay Service, the Commis- 
sion opened a proceeding late last year seeking comment on how it could reform its 
rules to ensure that the deaf and hard of hearing community has equivalent access 
to emergency services as all other consumers. As part of this proceeding, this No- 
vember we will hold a Disabilities E-911 Summit where we intend to bring together 
leaders from the disabilities community, the E-911 community, partner agencies, 
and industry to identify the access that people with hearing or speech disabilities 
need; the technologies, services, and applications through which access should be of- 
fered; and the technological, policy, and commercial issues involved in providing the 
needed access to persons with hearing and speech disabilities. 

Question 24a. What is the current status of the VoIP waiver petitions? 

Answer. In regard to the pending VoIP waiver petitions specifically, thirty inter- 
connected VoIP providers and one VoIP 911 service provider (Telefinity Corpora- 
tion — Dash 911) filed petitions for waiver of the Commission’s VoIP 911 rules. 

Of the twenty eight currently pending petitions for waiver filed by interconnected 
VoIP providers, half of these are now moot in that the petitioners requested waivers 
for time periods that expired on or before September 16, 2006. Specifically, these 
petitions were filed by: ACN Digital Phone Service LLC; Constant Touch Commu- 
nications, LLC; Cypress Communications, Inc.; deltathree, Inc.; Flint Telecom, Inc.; 
ICG Telecom Group, Inc.; Insight Midwest Holdings, LLC; Lingo, Inc.; Midwest 
Wireless Holdings L.L.C.; Primus Telecommunications; Shared Data Networks, 
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LLC; Voiceglo Holdings, Inc.; Vonage America, Inc.; and Vox Communications Cor- 
poration. Similarly, the waiver filed by Telefinity Corporation — Dash 911, a provider 
of VoIP 911 services, is also moot in that it only sought a waiver through December 
19, 2005. The remaining waivers are under consideration. 

Question 25. In March 2006, the FCC adopted a plan to establish a Public Safety 
and Homeland Security Bureau. Six months later, what is the status of that bureau 
and will that bureau be charged with addressing all or some of the ongoing 911 
issues at the FCC, or will some 911 issues remain in existing bureaus? 

Answer. In March, the Commission adopted a plan to consolidate its public safety, 
homeland security, and disaster management activities into a single Public Safety 
and Homeland Security Bureau. Since then, we have been working with the Com- 
mission staff and the National Treasury Employees Union on the implementation 
plan. We also submitted to the Appropriations Committees of the U.S. Senate and 
U.S House of Representatives detailed financial information. We received final Con- 
gressional approval on September 11, 2006, and we plan to announce the opening 
of the Public Safety and Homeland Security Bureau on September 26, 2006. 

The Public Safety and Homeland Security Bureau will be charged with addressing 
all of the on-going 911 issues at the Commission. The Public Safety and Homeland 
Security Bureau will coordinate closely with the existing bureaus that have tradi- 
tionally worked on 911 issues, including the Wireline Competition Bureau and the 
Wireless Telecommunications Bureau. 

Question 26. What is your view on the role that states should play in protecting 
consumers? 

Answer. In many areas, the FCC and state commissions work together in a Fed- 
eral-state partnership to bring consumers more choice, better services, and lower 
prices. State commissions, however, have a special role because they are on the 
front lines dealing with consumers. Because states are closer to consumers than the 
FCC, they are particularly well-equipped to handle a variety of matters, such as 
consumer complaints. Indeed, the Federal-State Board on Universal Service ac- 
knowledged that “states are in a better position than the Federal Government to 
target the needs of their own consumers.” Recommended Decision, FCC 03J-02, 
para. 25 (re. Apr. 2, 2003). On the other hand, it is also critical that, in keeping 
with the Commission’s charge under section 706 of the Act, there is a uniform na- 
tional communications policy that fosters the development of new technologies. 

Last summer, the Commission initiated a notice of proposed rulemaking to exam- 
ine how to develop a framework for consumer protection in the “broadband age.” 
This proceeding recognizes that we must work together with our state partners to 
ensure that consumer protection needs are met by all providers of new technologies. 
Notably, in the Commission’s Vonage Order, which preempted Minnesota’s entry 
regulation of Vonage’s VoIP service, the Commission expressly noted that its order 
does not affect Minnesota’s general laws governing entities that conduct business 
within the state, such as laws concerning teixation fraud, marketing, advertising, or 
general commercial dealings. Similarly, in the Commission’s VoIP 911 proceeding, 
we recognized the historic and important role of states and localities in public safety 
matters and sought comment on the role that states should play in implementing 
our VoIP 911 rules. We specifically asked how the Commission and the states can 
work together to ensure the public’s safety. 

There are, of course, numerous areas in which we are already working closely 
with our state counterparts. For instance, we have delegated significant authority 
to them to administer phone numbers. Another area where we work closely with our 
state counterparts is in the area of slamming, where the Commission has concluded 
that the states have primary responsibility for administering the rules. Moreover, 
we recently created joint Federal/state task forces and working groups in the areas 
of Lifeline/Linkup and VoIP, and we are actively working with our state colleagues 
in these very important areas. 

Question 26a. Specifically, should the Commission write all the rules and the 
state commissions administer and enforce those rules? 

Answer. There are certain contexts where it is appropriate for the Commission to 
adopt the governing regulatory framework and for the state commissions to enforce 
the rules adopted in that framework. For example, in the numbering arena, the 
Commission has delegated authority to the state commissions to administer and en- 
force some aspects of our numbering rules. Still another example is in the slamming 
context where states have the primary responsibility for administering and enforc- 
ing our slamming rules. 

There are other contexts, however, where it is not appropriate for the Commission 
to delegate authority to the state commissions. One example of this is in the section 
251 unbundling context. In this area, the United States Court of Appeals for the 
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D.C. Circuit, vacated our rules delegating implementation of our unbundling rules 
to the states holding that we may not “subdelegate to outside entities — private or 
sovereign — absent affirmative evidence of authority to do so.” USTA vs. FCC, 359 
F.3d 554, 566 (D.C. Cir. 2004). 

Question 27. What percentage of consumer complaints lodged with the FCC re- 
sults in enforcement actions taken against communications companies? Does the 
FCC have the necessary resources to bring an appropriate number of enforcement 
actions, in order to fully protect consumers? 

Answer. The Commission takes its mission to protect consumers very seriously. 
The Commission has two bureaus whose core responsibilities include addressing 
complaints from consumers. Specifically, the Consumer and Governmental Affairs 
Bureau collects and responds to consumer inquiries and informal complaints. The 
Enforcement Bureau uses this consumer complaint information, as well as informa- 
tion it receives from communications companies, to vigilantly enforce the Act and 
the Commission’s rules. 

In its enforcement actions, the Commission seeks to protect the public at large. 
Although all complaints are useful to the Commission in taking enforcement action, 
the number of complaints resolved by an investigation varies. Some investigations 
are triggered by a single complaint filed by a consumer, such as certain complaints 
against wireline carriers. Other investigations seek to address broader rule viola- 
tions, such as in the indecency, junk fax or spamming contexts, and a single inves- 
tigation will resolve significant numbers of complaints. For the past two fiscal years, 
for example, we have conducted over 800 investigations relating to issues raised by 
consumers, carriers, and on our own motion. 

Consumers can file informal complaints with the Commission in many ways, in- 
cluding by phone, postal mail, fax, electronic mail and through the Commission’s 
website. The Commission receives approximately 120,000 informal complaints per 
year, which all come through the Commission’s Consumer Center. These informal 
complaints are each addressed in a variety of ways, including through mediation, 
referrals to other Federal or state agencies, or through coordination with other bu- 
reaus, including the Enforcement Bureau. In 2005, as a result of Commission in- 
volvement, $4.1 million was returned to consumers. 

With regard to necessary resources, the Commission is committed to making the 
best use of all resources that Congress has appropriated, or sees fit to appropriate 
in the future, for the bringing of enforcement actions to resolve consumer com- 
plaints. 

Question 27a. Could you provide more detail on the number of complaints that 
result in enforcement actions against communications companies? 

Answer. The Commission takes its mission to protect consumers very seriously. 
The Commission has two bureaus whose core responsibilities include addressing 
complaints from consumers. Specifically, the Consumer and Governmental Affairs 
Bureau (CGB) collects and responds to consumer inquiries and informal complaints. 
The Enforcement Bureau (EB) uses this consumer complaint information, as well 
as information it receives from communications companies, to vigilantly enforce the 
Act and the Commission’s rules. 

Consumers can file informal complaints with the Commission by any reasonable 
means, including by phone, postal mail, ftix, electronic mail and through the Com- 
mission’s website. The Commission receives approximately 120,000 informal com- 
plaints per year, which all come through the CGB’s Consumer Center. CGB address- 
es each of these complaints in a variety of ways depending on its subject matter 
and content. For example, complaints alleging wrongdoing by common carrier enti- 
ties are routinely forwarded to the named carrier or carriers with instructions to 
the carrier(s) to satisfy or respond to the complaint within a time prescribed by the 
Commission, generally 30 days. The time for responding to a complaint may be 
shortened in certain instances, for example, if a public safety or health issue is indi- 
cated. In 2005, approximately $4.1 million dollars was returned to consumers by 
common carrier entities in response to informal complaints filed with the Commis- 
sion. 

In all cases, informal complaints are processed with the goal of facilitating a satis- 
factory resolution or response for the consumer. For example, the Commission re- 
ceives many complaints that are more properly filed with another state or Federal 
agency in the first instance. In these cases, CGB works cooperatively with the rel- 
evant state or Federal agency to ensure that the consumer has accurate information 
about where and how to file the complaint. In many instances, CGB will forward 
the complaint to the appropriate state or Federal agency on behalf of the consumer. 

CGB works in close coordination with EB to ensure that matters raised by con- 
sumers that warrant possible enforcement action receive the appropriate attention 
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by the two Bureaus. For example, even in cases where the common carrier has 
issued a credit or refund to a consumer, the facts underling the complaint may in- 
dicate an underlying compliance problem requiring additional scrutiny or enforce- 
ment action. 

EB largely handles major investigations aimed at protecting the public at large 
from prohibited practices or rule violations. The investigations often seek to address 
wide-spread practices that have the potential to impact thousands of consumers si- 
multaneously, and may well go beyond the scope of consumer complaints filed with 
the Commission. Thus, for example, the Enforcement Bureau’s investigation into 
whether carriers are adequately protecting their subscribers’ personal phone records 
was triggered by a handful of consumer complaints, yet impacts virtually all con- 
sumers of telecommunications services. 

The Commission does not currently separately track enforcement actions taken 
solely against regulated communications companies versus non-communications 
companies. The parameters of an EB investigation as well as its ultimate targets 
are often defined by the aggregated complaints of consumers on a particular issue. 
As such, the enforcement actions taken by EB in a typical year will address untold 
thousands of complaints. 

For example, in 2005 an investigation begun in EB based on problems described 
in over 200 consumer complaints resulted in a $4,000,000 consent decree with 
Sprint. 

In addition, since July of 2005, EB has issued 95 citations against entities in- 
volved in sending junk faxes as described in 6,336 consumer complaints. 

In yet another example, based on approximately 1,064 do-not-call complaints filed 
both at the Commission and the Federal Trade Commission, EB launched an inves- 
tigation of T-Mobile’s do-not-call policies resulting in a recent consent decree with 
T-Mobile. 

And, in the indecency context, over 500,000 complaints were resolved by the Com- 
mission’s enforcement action against various television licensees concerning their 
broadcast of the Super Bowl XXXVIII Halftime Show. 

Finally, in the slamming context, in the first quarter of 2006, approximately 50 
percent of consumer complaints related to slamming were resolved through orders 
issued by CGB. The remainder of these complaints were either re-categorized as a 
non-slamming complaint, closed pending further information from the complainant, 
or forwarded to the appropriate state agency which had “opted-in” to administer our 
slamming rules. 

Finally, with respect to public safety, interference, and field-related cases, in Fis- 
cal Year 2005, the Commission resolved all 3,866 such public safety, interference 
and field-related complaints that it received. 

Question 28. In recent months, the media helped expose the pernicious practice 
of pretexting, whereby thieves pose as legitimate actors in order to obtain con- 
sumers’ private telephone records. Several of my colleagues and I have introduced 
bills to make pretexting a criminal offense, and I expect that Congress will pass 
these bills very soon. I know that under your leadership, the FCC has taken actions 
to crack down on this pretexting. Can you please update me on what steps you have 
taken and plan to take to protect consumers from pretexting? 

Answer. The Commission is concerned about the disclosure and sale of consumers’ 
personal telephone records and seeks to protect consumers against pretexting. We 
are investigating data brokers to determine how they are obtaining consumers’ con- 
fidential calling records. The Commission’s Enforcement Bureau (EB) has issued 
over 30 subpoenas to data brokers ordering the production of documents and evi- 
dence regarding these entities’ sales of call records. We have also issued citations 
to those companies that failed to respond adequately, referred a case to the DOJ 
for enforcement, and issued a notice of apparent liability (NAL) for the meiximum 
monetary forfeiture against a data broker — LocateCell.com — for its continued failure 
to respond to our subpoena. 

Further, in support of these investigations, we have made undercover purchases 
of phone records from various data brokers. This information has assisted us in tar- 
geting additional requests for information and in determining the exact method by 
which consumer phone record data is being disclosed. As a result of our investiga- 
tions and those of other law enforcement agencies, most of the online operators that 
we originally identified no longer state that they can provide calling records. 

We are also investigating the telecommunications carriers to determine whether 
they have implemented appropriate safeguards to secure the privacy of consumers’ 
confidential calling records. We must ensure that the telecommunications carriers 
are fully meeting their obligations under the Act and our rules to protect customer 
phone records. To this end, we have issued letters of inquiry to approximately 20 
of the largest wireline and wireless carriers. These letters required the carriers to 
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document their customer data security procedures and practices, identify security 
and disclosure problems, and address any changes they have made in response to 
the data broker issue. 

In addition, under the Commission’s rules, a telecommunications carrier “must 
have an officer, as an agent of the carrier, sign a compliance certificate on an an- 
nual basis stating that the officer has personal knowledge that the company has es- 
tablished operating procedures that are adequate to ensure compliance” with the 
Commission’s rules. In January, we issued a public notice requiring all tele- 
communications carriers to submit their most recent certification with us. As a re- 
sult of our investigation into this issue, we issued three NAL to carriers for their 
failure to certify compliance with these very important rules. We have reached con- 
sent decrees, on this and other CPNI-related issues, with two of these carriers total- 
ing $650,000. 

During the course of the Commission’s investigations, several carriers have taken 
a number of steps to further protect the privacy of consumer account information. 
These steps include, among other things: using better security and authentication 
measures with respect to setting up online accounts; notifying customers of pass- 
word or account changes ii.e., wireless carriers will send a text message); and great- 
er monitoring of employee activities to detect breaches in internal corporate policies. 

Finally, in February, the Commission initiated a proceeding to determine what 
additional rules the Commission should adopt to further protect consumers’ sen- 
sitive telephone record data from unauthorized disclosure. Specifically, in a Notice 
of Proposed Rulemaking (NPRM), the Commission sought comment on five specific 
proposals to address the unlawful and fraudulent release of CPNI: (1) consumer-set 
passwords; (2) audit trails; (3) encryption; (4) limiting data retention; and (5) notice 
procedures to the customer on release of CPNI data. In addition to these proposals, 
the NPRM also seeks comment on whether carriers should be required to report the 
release of CPNI. The NPRM tentatively concludes that the Commission should re- 
quire all telecommunications carriers to certify on a date certain each year that they 
have established operating procedures adequate to ensure compliance with the Com- 
mission’s rules and file these certifications with the Commission. The record closed 
in June and I have directed the staff to prepare an order for the Commission to con- 
sider this Fall. 

Question 29. In recent months, the media has helped expose the practice of “caller 
ID spoofing,” whereby a calling party alters the way that his telephone number ap- 
pears on a recipient’s caller identification system. Caller ID spoofing leads to iden- 
tity theft, threats to public safety, and other undesirable outcomes. Senator Snowe 
and I introduced a bipartisan bill several months ago to help stamp out this fraudu- 
lent activity. Can you please update me on what steps you have taken and plan to 
take to protect consumers from caller ID spoofing? 

Answer. It is important that services like caller ID, which are so useful to con- 
sumers, not be used as tools to perpetuate fraud or deception to consumers. Specifi- 
cally, the Commission’s Enforcement Bureau has initiated several investigations 
against alleged spoofers by issuing letters of inquiry and/or subpoenas to entities ap- 
parently engaged in marketing and selling caller ID spoofing services to customers. 
These inquiries are aimed at learning how these companies operate and deter- 
mining whether there are any violations of the Communications Act or the Commis- 
sion’s rules or orders. In addition, the Enforcement Bureau is coordinating with the 
Federal Trade Commission in addressing this important issue. 

Section 64.1601 of the Commission’s rules establishes the delivery requirements 
for a calling party’s caller ID information for two specific categories of users — com- 
mon carriers and telemarketers. It requires common carriers to transmit the caller 
ID associated with an interstate call to all interconnecting carriers. It also requires 
telemarketers and any person or entity engaged in telemarketing to transmit accu- 
rate caller ID information. 

Although we are continuing to investigate these matters, this practice may 
present challenges to the Commission’s enforcement authority. On April 5, 2006, I 
responded to a question from Speaker Hastert in which I indicated that the Com- 
mission may not have sufficient authority to fully address this issue. Thus, the pas- 
sage of legislation that clarified the Commission’s authority in this area would be 
helpful. 

Question 30. With the transition date for the digital TV transition rapidly ap- 
proaching, what are the areas in which the FCC should play a major role {e.g., con- 
sumer education)? 

Answer. Our most important role is to finalize the rules that will govern broad- 
casters and cable operators in a digital-only age. This process includes finalizing the 
DTV Table of Allotments, completing the remaining technical and operation rules, 
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and finalizing the technical carriage requirements. The Commission also will con- 
tinue its work to educate consumers about DTV. The Commission has pursued sev- 
eral avenues for providing DTV information to consumers: publications, the Inter- 
net, participation at public exhibits and community and consumer-oriented events, 
and the media. We will work cooperatively with the National Telecommunications 
and Information Administration on consumer education efforts and to assist in im- 
plementation and administration of the coupon program for digital-to-analog con- 
verter boxes. 

Question 31. Recently published articles have cited sources that claim that the 
FCC’s performance has suffered under your leadership. Among various criticisms, 
these sources have claimed that your office demands outcome-determinative results 
from FCC staff, instead of allowing objective facts to guide decision-making; that 
your office does not value the expert opinions of senior staff, which has caused 
large-scale senior staff turnover; that you have failed to fill several permanent posi- 
tions, including bureau chief positions; and that staff morale is the worst that has 
been seen in years. I wanted to give you an opportunity to respond to these criti- 
cisms. How would you respond? 

Answer. I am proud of the fact that during my tenure as Chairman, the Commis- 
sion had been able to achieve a balanced approach to policy — eliminating economic 
regulations while protecting consumers and preserving broader social goals — in a bi- 
partisan, collegial manner. 

The Commission has successfully met significant management challenges includ- 
ing responding to Hurricane Katrina. The Commission stayed open late every day, 
7 days a week, for 3 weeks following that storm in order to assist in the restoration 
of service for the residents in the affected areas. For example, we granted more than 
90 requests for Special Temporary Authority and more than 100 temporary fre- 
quency authorizations for emergency workers, organizations, and companies to pro- 
vide wireless and broadcast services in the affected areas and shelters around the 
country. In most cases, these requests were granted within 4 hours, with all re- 
quests approved within 24 hours. 

Additionally, the Commission will soon complete the first auction of Advanced 
Wireless Services (AWS). It is expected to be the biggest most successful auction in 
Commission history — licensing the largest amount of the spectrum capable of being 
used for wireless broadband services and raising nearly $14 billion for the U.S. 
Treasury. The AWS-1 auction was the result of the hard work done by the Commis- 
sion to improve our auctions processes so that spectrum, an invaluable public re- 
source, is efficiently managed and distributed. 

Finally, I would note that numerous vacancies existed for Bureau and Office Chief 
positions when I took over as Chairman. In addition, several senior staff had al- 
ready announced that they had planned to leave the Commission before I had be- 
come Chairman. In all there were at least six Bureau and Office Chief vacancies 
that I needed to fill in my first few weeks as Chairman. This shift in agency leader- 
ship is not uncommon when there is a change in administration. I placed long-time 
agency experts and veterans in many key positions. I am extremely proud of the 
individuals I have asked to become Bureau and Office Chiefs; these dedicated public 
servants have worked hard and are doing an excellent job in serving the Commis- 
sion and the American public. 


Response to Written Questions Submitted by Hon. Maria Cantwell to 

Kevin J. Martin 

Question 1. As you know, state and local public safety agencies, private, and com- 
mercial enterprises operating radio systems in the 800 MHz band in the U.S. are 
in the process of re-banding. In June 2005, the re-banding process began in regions 
that do not have common borders with Canada and Mexico. 

Is the 36-month timetable to complete the re-banding in any danger of slippage? 

What delays in the implementation schedule or other missed milestones would 
raise concerns in your mind that there is a problem with the re-banding process 
that rises to the level requiring the Chairman’s office to take a more hands-on role 
to ensure that the process is on track? 

Successfully completing the 800 MHz re-banding in Border States in a timely 
manner will require modification of existing band plans and spectrum sharing trea- 
ties with Canada and Mexico. Under the current re-banding plan, Washington 
State-Canadian border issues affect the vast majority of my state’s public safety 800 
MHz radio communications systems. Currently, is the Commission working with 
National Public Safety Planning Advisory Committee (NPSPAC) Regional 43 (cov- 
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ering Washington State), the State Department, Sprint Nextel, and the Commis- 
sion’s Canadian counterparts, to address this critical public safety issue? 

Answer. In 2004, the Commission adopted technical and procedural measures de- 
signed to address the ongoing and growing problem of interference to public safety 
communications in the 800 MHz band. Specifically, the Commission adopted a new 
band plan for the 800 MHz band and established a transition mechanism for licens- 
ees in the band to relocate to their new spectrum assignments (i.e., rebanding). 

The first phase of the band reconfiguration process, which entails relocation of li- 
censees on Channels 1-120 in the 800 MHz band, has generally proceeded in accord- 
ance with the timetable established by the 800 MHz Transition Administrator (TA). 
In particular, the negotiation and mediation process established by the Commission 
and administered by the TA appears to have been largely successful in resolving dis- 
putes between Channel 1-120 licensees and Sprint Nextel. Hundreds of frequency 
relocation agreements have now been negotiated, and disputed issues have been re- 
ferred to the Commission in only a handful of cases. In addition, 800 MHz stake- 
holders (including Sprint Nextel, the public safety community, other 800 MHz li- 
censees, and equipment vendors) have worked with the TA and with one another 
to establish and refine procedures to expedite negotiations and the provision of relo- 
cation funding. 

While there has been good progress in rebanding to date, significant work still lies 
ahead over the next 22 months. The second phase of the timetable has now begun, 
which concerns relocation of licensees in the NPSPAC band from their current spec- 
trum to the spectrum vacated by Channel 1-120 licensees. Timely completion of this 
phase will require diligence, commitment, and cooperation among all licensees, and 
will require sufficient resources to ensure that systems are successfully rebanded 
once negotiations are complete. We have directed the TA to take an active role in 
monitoring the progress of individual negotiations and establishing milestones for 
the rebanding process as a whole, and to report to us on a regular basis. In addition, 
the Commission has stated that it will not hesitate to take any additional steps that 
may prove necessary to prevent delays in negotiations or other aspects of the re- 
banding process. 

I am committed to ensuring that the Commission does everything possible to see 
that the process is completed as soon as possible. My staff and I are already in- 
volved. We have met and coordinated with the relevant stakeholders about the im- 

g ortance of meeting the schedule. Moreover, we have specifically asked all stake- 
olders for recommendations concerning any Commission actions that may be nec- 
essary to facilitate meeting this deadline. 

The Commission’s orders require Sprint Nextel to meet an 18-month benchmark 
on December 27, 2006 by completing relocation of Channels 1-120 licensees in the 
first 20 regions on the TA’s schedule. In addition, the TA’s phased negotiation time- 
table provides for the remaining waves of licensee negotiations to occur at specified 
intervals between October 2006 and July 2007. The Commission, and particularly 
my staff, will monitor the parties’ progress against these milestones to determine 
whether additional Commission involvement in the rebanding process is needed. 

As you have noted, completing 800 MHz rebanding in the border areas in a timely 
manner will require amendments to existing agreements with Canada and Mexico. 
We have been working with all relevant parties to facilitate a timely and seamless 
transition along the Canadian border. To this end, in conjunction with the State De- 
partment, we have had discussions with Canada over the last 2 years to facilitate 
the transition. 

While Canada has not expressed any need to reconfigure its 800 MHz services, 
the channel allocations under our current agreements with Canada provide the 
United States with some flexibility to reband licensees on our side of the border 
without significant impact on Canadian allocations. However, a provision may be 
needed to facilitate cross-border mutual aid channels. FCC staff, along with the 
State Department, will continue to negotiate an arrangement with Canada to cover 
this critical public safety issue next month during bilateral discussions with Can- 
ada. We are optimistic that we can reach an arrangement with Canada that will 
allow the transition of stations along the Canadian border in a timely manner. 

Question 2. KMIH is a Class D station operated for over 35 years by the Mercer 
Island School District on Mercer Island, WA. It has a pending minor change applica- 
tion at the Commission to change its frequency of operation to the NCE band. Dur- 
ing the summer, the Commission issued an Order to Show Cause (Reference 
1800B3-RDH) regarding KMIH’s application. Neither of the two affected stations 
objected to the proposed application, but requested the Commission place non-inter- 
ference conditions on KMIH’s application. If KMIH and KASB, a second station 
changing its frequency as an accommodation to KMIH, accepts these conditions, 
what steps remain prior to the Commission granting approval to KMIH’s petition? 
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KYRS is a low power FM (LPFM) station operating in Spokane, WA. Out of neces- 
sity, the station has filed a minor change application to change its frequency of oper- 
ation to the NCE band. The application requires waiver of Commission rules regard- 
ing second adjacent channel and TV Channel 6 protections. The application includes 
letters from the affected parties (the NCE FM station and TV Channel 6), each stat- 
ing that it does not object to KYRS’s proposed change in frequency. The application 
has been accepted for filing on August 10th. In the intervening month, there is no 
record of any party filing an objection to the application. My staff has been informed 
by Commission staff, though, that the application violates statute. Which part of 
what statute does the KYRS application to change its frequency of operation to the 
NCE band violate? 

Answer. If KMIH and KASB accept those conditions, the Commission could issue 
a decision immediately. 

The KYRS application does not comply with the mandatory distance separation 
requirements for LPFM stations that Congress enacted in 2000. 

Question 3. In speeches and in testimony before Congress, you have stated that 
fundamental priorities of the Commission include encouraging broadband deploy- 
ment and enhancing spectral efficiency. One pending NPRM that has the potential 
of advancing these two priorities is the so-called “white space” NPRM (ET Docket 
No. 04-186). As you know, Title VI of the H.R. 5252 Senate substitute instructs the 
FCC to adopt technical and device rules to facilitate use of certified unlicensed de- 
vices within 270 days after enactment. If the Title VI provisions do not become law, 
there still remains a need for the Commission to complete the “white space” pro- 
ceeding expeditiously. 

In your 2003 statement regarding the earlier related ET Docket No. 02-380, you 
said, “I strongly support making more spectrum available for unlicensed 
devices ... I am concerned that opening this inquiry into the TV broadcast bands 
at this time may create additional uncertainty and potentially delay the digital tran- 
sition”. 

Much has changed between the time when you made your initial statement and 
today. The Nation is already on a path to complete the transition to digital tele- 
vision. Congress has set the “hard date” for February 18, 2009. The vast majority 
of television broadcasters are transmitting digital over-the-air digital signals. The 
Commission has made considerable progress in finalizing the table of allotments for 
all broadcasters’ digital channel selection. As a result of the Commission’s digital 
tuner mandate, the U.S. installed base of digital televisions is going to increase rap- 
idly. And advances have been made in cognitive radio and complementary tech- 
nologies such as smart antennas. 

With these positive developments, have your views on the use of “white spaces” 
evolved since your 2003 statement? 

When should Congress expect the Commission to complete ET Docket No. 04-186? 

Answer. I continue to support making more spectrum available for unlicensed de- 
vices and recognize that the DTV white spaces could provide an efficient and effec- 
tive use of the TV spectrum. The Commission must also do all it can to speed the 
digital television transition while promoting innovative types of broadband products 
and services. 

In the past, I have expressed concern that allowing the use of these devices imme- 
diately could impede the progress of the DTV transition. The TV bands have been 
generally congested during the transition with TV stations operating on two chan- 
nels each — an analog and a digital channel. Moreover, the final DTV channel elec- 
tion and assignment process was still ongoing, which made it difficult to assess the 
amount of white space that might ultimately be available. 

I agree that broadcasters’ progress in transitioning to digital signals and the es- 
tablishment of a hard date by Congress have been positive developments since I ex- 
pressed my previous concerns. Given these developments, the Commission’s Office 
of Engineering and Technology recently released a projected timeline for resolving 
the DTV white spaces proceeding. The projected schedule proposes that the Commis- 
sion consider a report and order and further notice of proposed rulemaking in Octo- 
ber 2006, report the results of testing by the Commission’s laboratory in spring and 
summer of 2007, and consider final technical rules in October 2007. I believe this 
proposed schedule provides sufficient time to develop appropriate technical stand- 
ards to prevent interference to TV broadcasting and other services, as well as suffi- 
cient lead time for industry to design, test, and produce new unlicensed products 
that would be available for sale to the public at the completion of the DTV transi- 
tion. 

Question 4. As you are aware, a number of colleagues on the Commerce Com- 
mittee and I are extremely interested in the Commission’s Further Notice of Pro- 
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posed Rule Making on media ownership and intend to follow its progress closely. 
I was pleased to learn the Commission intends to hold public hearings on media 
ownership around the country and 1 once again extend an invitation for the Com- 
mission to conduct a public hearing in Washington State. 

Do you intend for the Commission to conduct its quadrennial review of each of 
its media ownership rules sequentially and release individual rulemakings, or do 
you intend to review all of the Commission’s existing rules in concert and release 
a single rulemaking? 

Will the Commission commit to issuing a Further Notice of Proposed Rulemaking 
that specifically describes to the public the proposed changes to its media ownership 
rules and allows them to comment on the proposed rules prior to the Commission 
voting to make any changes? 

The Commission has a long-standing policy to promote localism, diversity, and 
competition in its media ownership rules — in order to protect the public interest. 
The Telecom Act requires the Commission to conduct a quadrennial review of its 
media ownership rules, and allows repeal or modification of rules if the Commission 
determines they are no longer in the public interest. How does the Commission plan 
to consider changes to its media ownership rules without first completing its still- 
open proceeding on localism? 

1 have serious concerns about lifting the Commission’s existing ban on newspaper- 
broadcast cross-ownership in the same market. In 2003, you supported lifting this 
ban. At the time the new rules were released, you stated that “. . . we recognize 
that newspaper/broadcast combinations may result in the significant increase in the 
production of local news and current affairs, as well as an improvement the quality 
of programming provided to their communities.” What in the record collected by the 
Commission on media ownership prompted that statement? Do you still hold those 
views today? 

Answer. The Commission just started its review of the Commission’s media own- 
ership rules. We have not yet received comments, conducted the full series of public 
hearings or received the results of independent studies. We intend to consider all 
the rules in concert as we conduct hearings and independent studies. It is too early 
to determine whether the record will support one order or separate orders. It is also 
too soon to determine what actions — if any — we will take with respect to any par- 
ticular rule. We are committed to ensuring that the public is fully informed and has 
the opportunity to comment and actively participate in this proceeding. 

The Commission is incorporating into its media ownership proceeding the com- 
ments submitted in our open localism proceeding. The Media Bureau is preparing 
a summary of the comments submitted in the localism proceeding that will be re- 
leased to the public. The Media Bureau also is preparing a summary of the testi- 
mony taken at the localism hearings. All of this information will be fully incor- 
porated into the media ownership proceeding. Localism will be the focus of inde- 
pendent studies and among the topics covered at public hearings as the Commission 
moves forward with its review of the media ownership rules. 

During the Commission’s last review of its media ownership rules, the Commis- 
sion conducted a number of studies, including one entitled “The Measurement of 
Local Television News and Public Affairs Programs.” That study found that news- 
paper-owned affiliated stations provide almost 50 percent more news and public af- 
fairs programming than other network-affiliated stations. In addition, the study 
found that the average number of hours of local news and public affairs program- 
ming provided by the same-market cross-owned television-newspaper combinations 
was 25.6 hours per week, compared to 16.3 hours per week for the sample of tele- 
vision stations owned by a newspaper that is not in the same market as the station. 

The Commission explicitly found that, “[n]ot only do newspaper-owned stations 
provide more news and public affairs programming, they also appear to provide 
higher-quality programming, on average, at least as measured by ratings and indus- 
try awards.” The study also found that the ratings for newspaper-owned stations’ 
5:30 and 6 pm newscasts during the November 2000 sweeps period averaged 8 com- 
pared to an average rating of 6.2 for non-newspaper-affiliated stations. Further, 
newspaper-owned stations received 319 percent of the national average per station 
Radio and Television News Directors Association (RTNDA) awards, and 200 percent 
of the national average A.I. DuPont Awards in 2000-2001. During that same period, 
non-newspaper-owned stations received RTNDA Awards at a rate of only 22 percent 
of the national average. They received DuPont Awards at a rate of 39 percent of 
the national average per station. 

The Commission also found that a second study, performed by the Project for Ex- 
cellence in Journalism (PEJ), supported the findings of the study discussed above. 
In its study, PEJ analyzed 5 years of data on ownership and news quality. PEJ con- 
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eluded that cross-owned stations in the same Nielsen Designated Market Area were 
more than twice as likely to receive an “A” grade as were other stations. 

Finally, I would note that even the Third Circuit concluded that reform of the 
newspaper/broadcast cross-ownership rule was needed. The Third Circuit agreed 
with the Commission, finding that “[t]he Commission’s decision not to retain a ban 
on newspaper/broadcast cross-ownership [was] justified under § 202(h) and [was] 
supported by record evidence.” However, we are just beginning this process and the 
Commission will be looking to the record developed in our review of the media own- 
ership rules to determine what action is now appropriate. 

Question 5. VoIP is an application that has the potential to drive consumer uptake 
of broadband and provide significant savings. While the percentage growth in VoIP 
use has been phenomenal over the past few years, the 4.2 million VoIP subscribers 
at the end of 2005 remains a small number when compared to the over 100 million 
landlines and over 200 million wireless phones in use. VoIP has been a case where 
the technology is outpacing regulation. There remains uncertainty and inconsistency 
in the regulatory treatment of VoIP. 

Do you believe that interconnected VoIP service is telecommunications service or 
an information service? 

When should Congress, industry, and the public expect the Commission to deter- 
mine the statutory classification of interconnected VoIP under the definition of the 
Telecom Act? 

Do you expect the deployment rate of interconnected VoIP to slow as a result of 
the recent Commission decision to establish the 64.9 percent (safe harbor) universal 
service obligations (on an interim basis) for interconnected VoIP services? Why or 
why not? 

What regulatory obligations should one-way VoIP communications such as “click- 
to-call” have? 

Answer. The Commission has not yet classified interconnected VoIP services as 
“telecommunications services” or “information services” as those terms are defined 
in the Communications Act. While this issue is being considered, it is important to 
note that no economic or entry regulation has been imposed on VoIP services. For 
example, the Commission, in the Vonage Order, preempted Minnesota’s entry regu- 
lation of Vonage’s VoIP service. At the same time, however, the Commission has re- 
quired interconnected VoIP providers to comply with various social and public safety 
obligations such as 911 emergency access, CALEA, and universal service. These 
apply irrespective of whether VoIP services are ultimately classified as information 
or telecommunications services. 

These issues are presently under consideration. In the meantime, the Commission 
has removed economic regulation and clarified what social and public safety obliga- 
tions apply to interconnected VoIP services. 

When the Commission made interim modifications to the assessment methodology 
for contributions to the Federal Universal Service Fund, it recognized that VoIP 
service was increasingly being used as a substitute for traditional telephone serv- 
ice — in particular, as a substitute for traditional long-distance calling. While stand- 
alone interstate long-distance revenues have been declining, interconnected VoIP 
revenues, which typically include bundled long distance service, have been growing 
dramatically. Although the Commission established a safe harbor for interconnected 
VoIP services, it also pointed out that “to the extent that this safe harbor is higher 
than some providers’ actual interstate use, providers may instead contribute to the 
fund based on actual revenue allocations or by conducting a traffic study.” In the 
Matter of Universal Service Contribution Methodology, at para. 54. Moreover, under 
the Commission’s rules, a provider of interstate and international telecommuni- 
cations whose annual universal service contribution is expected to be less than 
$10,000 is not required to contribute to the Universal Service Fund. Interconnected 
VoIP providers that satisfy this de minimis exemption need not contribute to the 
Fund, thus limiting the contribution obligation to those interconnected VoIP service 
providers that should be able to afford to make such contributions. 

The number of VoIP subscribers has grown dramatically from approximately 
150,000 subscribers in 2003 to 1.2 million subscribers in 2004, and to 4.2 million 
subscribers at the end of 2005. The Commission has stated that it expects this trend 
to continue. 

To date, the Commission has only imposed obligations on providers of “inter- 
connected VoIP” services. Our rules define these services as those that “(1) enable[s] 
real-time, two-way voice communications; (2) require[s] a broadband connection 
from the user’s location; (3) require[s] Internet protocol-compatible customer prem- 
ises equipment (CPE); and (4) permit[s] users generally to receive calls that origi- 
nate on the public switched telephone network and to terminate calls to the public 
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switched telephone network.” 47 C.F.R. §9.3. Thus, one-way VoIP communications 
are not covered under this definition. 

The Commission has a pending rulemaking proceeding in which it is considering 
the extent to which certain regulatory obligations should apply to VoIP services that 
could be characterized as “one-way VoIP communications.” In that proceeding, the 
Commission tentatively concluded that “a provider of a VoIP service offering that 
permits users generally to receive calls that originate on the PSTN and separately 
makes available a different offering that permits users generally to terminate calls 
to the PSTN should be subject to the rules we adopt in today’s Order if a user can 
combine those separate offerings or can use them simultaneously or in immediate 
succession.” In the Matter of IP-Enabled Services, at para. 58. 

Question 6. Last year, to ensure that broadband networks are widely deployed, 
open, affordable, and accessible to all consumers, the Commission adopted four, so- 
called “net neutrality” principles. Are these net neutrality principles broadly en- 
forceable by the Commission? If so, under what authority will the Commission en- 
force these principles? 

As you know, in 2005, the Commission approved the transfer of control of MCI 
to Verizon Communications Inc. and that of AT&T to SBC with certain conditions. 
As conditions of both mergers, effective on the merger closing date and continuing 
for 2 years thereafter, the merged companies will “conduct business in a manner 
that comports with the principles set forth in the FCC’s Policy Statement, issued 
September 23, 2005 (FCC 05-151),” which describes the Commission’s net neutrality 
principles. Do these companies have any legal obligation to abide by the Commis- 
sion’s net neutrality principles beyond 2 years after their respective merger closing 
dates? 

Do you believe that Internet end-users should be entitled to receive service from 
each broadband access provider in a manner that does not discriminate in the car- 
riage and treatment of Internet traffic based on the source, destination, or owner- 
ship of such traffic? 

Answer. The Commission, under Title I of the Communications Act, has the abil- 
ity to adopt and enforce the net neutrality principles it announced in the Internet 
Policy Statement. The Supreme Court reaffirmed last year that the Commission 
“has jurisdiction to impose additional regulatory obligations under its Title I ancil- 
lary jurisdiction to regulate interstate and foreign communications.” National Cable 
& Telecomm. Ass’n v. Brand X Internet Serviees, 125 S. Ct. 2688, 2696 (2005) 
(Brand X). Indeed, the Supreme Court specifically recognized the Commission’s an- 
cilla^ jurisdiction to impose regulatory obligations on broadband Internet access 
providers. Brand X, 125 S. Ct. at 2708 (“[T]he Commission remains free to impose 
special regulatory duties on facilities-based ISPs under its Title I ancillary jurisdic- 
tion. In fact, it has invited comment on whether it can and should do so.”). 

The Commission may exercise ancillary jurisdiction under Title I when: (1) Title 
I confers subject matter jurisdiction over the service to be regulated: and (2) the as- 
sertion of jurisdiction is reasonably ancillary to the effective performance of the 
Commission’s responsibilities. United States v. Southwestern Cable Co., 392 U.S. 
157, 177-78 (1968). Both of these conditions are met with respect to the four prin- 
ciples of the Commission’s 2005 Policy Statement. Indeed, the Commision found 
“that both of the predicates for ancillary jurisdiction are likely satisfied for any con- 
sumer protection, network reliability, or national security obligation that we may 
subsequently decide to impose on wireline broadband Internet access service pro- 
viders.” Wireless Broadband Internet Aceess Order, 20 FCC Red 14853, 14914, para. 
109. 

First, as the Commission stated, broadband services are “wire communications” 
or “radio communications,” as defined in sections 3(52) and 3(33) of the Act, and sec- 
tion 2(a) of the Communications Act gives the Commission subject matter jurisdic- 
tion over “all interstate and foreign communications by wire or radio.” 

Second, section 1 of the Communications Act confers responsibility on the Com- 
mission “to make available ... a rapid, efficient. Nation-wide, and world-wide 
wire and radio communication service with adequate facilities at reasonable 
charges.” This responsibility is guided by the “policy of the United States . . . (1) 
to promote the continued development of the Internet”; “(2) to preserve the vibrant 
and competitive free market that presently exists for the Internet”; and “(3) to en- 
courage the deployment of technologies which maximize user control over what in- 
formation is received by . . . [users of] the Internet.” 47 U.S.C. §230. See also 47 
U.S.C. § 157 nt (Advanced Telecommunications Incentives). The Commission’s net 
neutrality principles facilitate these responsibilities. 

The merger conditions adopted by the Commission only apply for 2 years. Specifi- 
cally, they read, “[ejffective on the Merger Closing Date, and continuing for 2 years 
thereafter, [the merged entities] will conduct business in a manner that comports 
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with the principles set forth in the FCC’s Policy Statement, issued September 23, 
2006 (FCC 05-151).” See, e.g., SBC I AT&T Merger Order, Appendix F. 

Although the Commission did not adopt net neutrality rules, the Commission has 
the ability to take appropriate steps where needed. For example, when we learned 
that a particular phone company was blocking access to a competing VoIP provider, 
we opened an investigation and negotiated a consent decree that made the company 
cease discriminating and pay a fine. 

As I have said in the past, network providers should have the ability to offer con- 
sumers different speeds of service and plans with different quality of service guaran- 
tees. Some consumers are willing to pay more for a faster speed or higher quality 
of service. I should also note that traffic prioritization already occurs today. For ex- 
ample, voice is prioritized over data traffic, and video is prioritized over other data 
traffic. 

Question 7. During the 1990s, an unintended consequence of the introduction and 
adoption of new technologies (wireless phones pagers, fax lines, dial up Internet, 
etc.) was a dramatic increase in the number of area codes splits and overlays. In 
the past, you have spoken of the importance of number conservation and how some 
of your predecessors and colleagues may have initially underestimated the impact 
that area code changes have on local businesses and consumers. The projected 
growth in VoIP subscribers, who can select area codes different than that of where 
they reside, will likely present a new challenge to state regulators. In order to pre- 
vent the premature depletion of numbering resources, what steps should the Com- 
mission take specifically with respect to VoIP service providers? 

In the event that Part 52 rules were to not apply to VoIP carriers, would it be 
appropriate for such carriers to continue to go through CLECs for numbers so that 
numbering request, utilization and forecast data and other important information 
would continue to be filed with regulators? 

Answer. The Commission’s rules require that carriers provide, as part of their ap- 
plications for initial numbering resources, evidence that they are licensed and/or 
certified to provide service in the area in which they seek numbering resources as 
well as evidence that their facilities are in place or will be in place to provide service 
within 60 days of the numbering resources activation date. These requirements 
apply equally to carriers requesting an initial NXX code and those requesting an 
initial thousands-block pursuant to the pooling requirements the Commission has 
established. The Commission works closely with the numbering administrators to 
enforce these requirements. In addition, we have granted authority for several 
states to implement mandatory thousands-block number pooling as a conservation 
measure in certain area codes and are examining extending that authority to more 
states. 

Under the Commission’s rules, only telecommunications carriers may access tele- 
phone numbers. Accordingly, our current Part 52 rules apply only to telecommuni- 
cations carriers. Today, VoIP providers secure numbering resources via partnering 
relationships with CLECs. The Commission receives numbering request, utilization, 
and forecast data through the CLECs. 


Response to Written Questions Submitted by Hon. Frank R. Lautenberg to 

Kevin J. Martin 

Question 1. New Jersey has just one commercial VHF station — WWOR Channel 
9. The FCC has stated in the past that this New Jersey licensee has special obliga- 
tions to serve New Jersey. To me, this means a majority of resources, staff, and cov- 
erage for New Jersey news and events. However, the FCC needs to clarify WWOR’s 
obligation. Will the FCC further clarify WWOR’s special obligations to New Jersey 
as part of the station’s 2007 license renewal? 

Answer. The Commission is aware of the unique circumstances relating to the 
provision of broadcast television service to residents of New Jersey. As you may 
know, in 1976, the Commission imposed a special service requirement on commer- 
cial VHF television stations licensed to New York and Philadelphia, including WOR 
which is now WWOR. Pursuant to this requirement, VHF stations licensed to New 
York and Philadelphia were required to establish and maintain a physical presence 
in New Jersey in order to facilitate the coverage of issues of interest to the residents 
of New Jersey. To assist the Commission’s review of their performance for New Jer- 
sey, the stations also were required to supplement their license renewal applications 
with reports concerning the service provided to New Jersey. 

In 1982, Congress amended the Communications Act to require the Commission 
to issue a license to any existing VHF commercial television station licensee that 
volunteered to move to an unserved state. Pursuant to this legislative direction and 
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at the request of WWOR’s licensee, the Commission reallocated Channel 9 from New 
York City to Secaucus, New Jersey and issued a license to WWOR reflecting that 
change. At that time, the Commission informed the station’s licensee that its service 
to Northern New Jersey, which the Commission viewed as broader than the commu- 
nity of Secaucus, would be reviewed during proceedings to renew WWOR’s license. 

WWOR and other New Jersey television stations must file their renewal applica- 
tions with the Commission by February 1, 2007. As we review WWOR’s renewal ap- 
plication, we will review its service obligations to Northern New Jersey. 

Question 2. Both WWOR Channel 9, a commercial station and WNET Channel 13, 
a public station, are licensed in New Jersey cities. Yet they advertise and market 
themselves as New York stations. I think this is deceptive and not true to their li- 
censes. Are licensees permitted to advertise and market their stations with no men- 
tion of the city or even the state of license? 

Answer. Pursuant to the Commission’s rules, commercial and noncommercial edu- 
cational radio and television stations are required to identify themselves at the start 
and finish of each broadcast day and hourly throughout the day. That identification 
must include broadcast of their call signs, followed by the station’s community of 
license. No Commission rule regulates how stations advertise and market them- 
selves with respect to mentioning the city or even the state of license. 

Question 3. Must a licensee maintain facilities in the state in which it is licensed? 

Answer. The Commission is aware of the unique circumstances relating to the 
provision of broadcast television service to residents of New Jersey. As you may 
know, in 1976, the Commission imposed a special service requirement on commer- 
cial VHF television stations licensed to New York and Philadelphia, including WOR 
which is now WWOR. Pursuant to this requirement, VHF stations licensed to New 
York and Philadelphia were required to establish and maintain a physical presence 
in New Jersey in order to facilitate the coverage of issues of interest to the residents 
of New Jersey. To assist the Commission’s review of their performance for New Jer- 
sey, the stations also were required to supplement their license renewal applications 
with reports concerning the service provided to New Jersey. 

Commission rules do not explicitly require that either a station’s technical facili- 
ties or its main studio be located in the same state as the station’s community of 
license. However, facility location is limited by the requirement that a station put 
a principal community contour over the community of license. In certain special cir- 
cumstances such as with respect to WWOR-TV, the Commission expected the sta- 
tion to move its former New York City studios and offices to an unserved state, in 
this case New Jersey. 

Question 4. In January 2005, FCC Chairman Powell announced that the FCC was 
investigating the Armstrong Williams scandal. More than a year and a half has 
gone by, yet I’m only told that the matter is “pending” with no known timeline and 
no assurance that the FCC will even issue a final report. What is the status of this 
investigation, and does this kind of journalism-for-hire concern you as much as it 
concerns me? 

Answer. These issues do concern me and the entire Commission. Last year, less 
than 1 month after I became Chairman, the Commission issued a public notice re- 
minding broadcasters of their obligations under sections 317 and 507 of the Commu- 
nications Act of 1934, and sections 73.1212 and 76.1615 of the Commission’s rules. 
These provisions generally require that, when payment has been received or prom- 
ised to a broadcast licensee or cable operator for the airing of program material, at 
the time of the airing, the station or cable system must disclose that fact and iden- 
tify who paid or promised to provide the consideration. The Commission also sought 
comment on video news releases and their use by broadcast licensees and cable op- 
erators. We have several investigations that are ongoing that relate to potential vio- 
lations of these rules. 

In addition, subsequent to our release of this public notice, the Commission re- 
ceived a complaint from Free Press and the Center for Media and Democracy, which 
alleged that a number of broadcasters had violated the Commission’s sponsorship 
identification rules. We sent letters of inquiry to all of the stations identified in that 
complaint, asking them to respond to allegations that they have violated the spon- 
sorship identification rules. 

The sponsorship identification rules serve an important purpose. They ensure that 
the listening public knows when someone is seeking to influence them. 

Question 5. New Jersey has passed a statewide video franchise law to allow phone 
companies to offer television through one contract as opposed to going town by town. 
But it also has “buildout” requirements so a new entrant will serve the 60 most 
densely populated towns within 3 years. Is it good policy for Federal legislation to 
take away those buildout requirements already agreed to in states? 
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Answer. It is important to have both policies that encourage new entry and com- 
petition in the video marketplace and policies that ensure everyone receives the ben- 
efits of such competition and that prohibit discrimination. In achieving such a bal- 
anced approach, it is important that such requirements not create such a high 
threshold that they deter competitive entry. 


Response to Written Questions Submitted by Hon. Conrad Burns to 
Kevin J. Martin 

Question 1. There are currently numerous issues and open proceedings related to 
9-1-1 at the Commission. The VoIP E-911 Order and subsequent filings, petitions 
and waiver requests; major wireless carrier handset deadlines and waiver requests; 
and requests from the deaf and hard of hearing community to complete open pro- 
ceedings affecting their access to 9-1-1; to name a few. Where do these issues stand 
at the FCC? 

Answer. When I became Chairman, I identified public safety and emergency pre- 
paredness as critical issues. We have been working hard to make sure that all con- 
sumers have access to 911 emergency services. Public safety obligations like 911 are 
critical to consumers and public safety alike. The 911 system is quite literally one 
of life or death. It is critical to our Nation’s ability to respond to a host of crises 
and the Commission has been working hard to minimize the situations where users 
are unable to access it. The Commission is committed to making sure that, during 
an emergency, a person can always pick up the phone, dial 911, and access local 
emergency officials. 

With respect to VoIP, we are working with the VoIP community to implement our 
911 rules. The Commission staff have conducted numerous meetings and attended 
conferences with public safety officials, interconnected VoIP providers, carriers, and 
third-party vendors in order to answer questions, promote coordination and encour- 
age cooperation to accelerate 911 solutions. 

With respect to wireless, the Commission has been working to ensure that all 
major wireless carriers have reached 95 percent penetration among their sub- 
scribers for a handset-based 911 solution. The Commission has received several 
waiver requests and we expect that they will be resolved soon. The Commission has 
also adopted 22 orders, pursuant to the ENHANCE 911 Act, addressing petitions 
for relief filed by 52 Tier HI carriers of the 95 percent handset penetration require- 
ment. 

Finally, with respect to Internet-based forms of Telecommunications Relay Serv- 
ices, such as Video Relay Service and Internet Protocol Relay Service, the Commis- 
sion opened a proceeding late last year seeking comment on how it could reform its 
rules to ensure that the deaf and hard-of-hearing community has equivalent access 
to emergency services as all other consumers. As part of this proceeding, this No- 
vember we will hold a Disabilities E-911 Summit where we intend to bring together 
leaders from the disabilities community, the E-911 community, partner agencies, 
and industry to identify the access that people with hearing or speech disabilities 
need; the technologies, services, and applications through which access should be of- 
fered; and the technological, policy, and commercial issues involved in providing the 
needed access to persons with hearing and speech disabilities. 

Question 2. In March of this year the FCC adopted a plan to establish a Public 
Safety and Homeland Security Bureau. Six months later, what is the status of that 
bureau and will that bureau be charged with addressing all or some of the ongoing 
9-1-1 issues at the Commission or will some 9-1-1 issues remain in existing bu- 
reaus? 

Answer. In March, the Commission adopted a plan to consolidate its public safety, 
homeland security, and disaster management activities into a single Public Safety 
and Homeland Security Bureau. Since then, we have been working with the Com- 
mission staff and the National Treasury Employees Union on the implementation 
plan. We also submitted to the Appropriations Committees of the U.S. Senate and 
U.S. House of Representatives detailed financial information. We received final Con- 
gressional approval on September 11, 2006, and we plan to announce the opening 
of the Public Safety and Homeland Security Bureau on September 26, 2006. 

The Public Safety and Homeland Security Bureau will be charged with addressing 
all of the on-going 911 issues at the Commission. The Public Safety and Homeland 
Security Bureau will coordinate closely with the existing bureaus that have tradi- 
tionally worked on 911 issues, including the Wireline Competition Bureau and the 
Wireless Telecommunications Bureau. 
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Question 3. In the FCC’s proceeding examining local franchising requests by 
would-be competitive cable service providers, the Commission solicited public com- 
ment on whether build-out requirements create unreasonable barriers to entry. 

The U.S. Department of Justice responded, stating: 

“In light of the significant entry-deterring effects of mandated build-out require- 
ments, the Department believes that LFAs should not be allowed to impose any 
such requirements except where necessary to prevent income discrimination, 
which the statute prohibits.” 

The Department supported this conclusion by pointing out that: 

“Build-out requirements that impose on an entrant the obligation to serve a ge- 
ographic area that the entrant had concluded would be uneconomical to reach 
can lead to the entrant abandoning its plans for the entire area or, if the en- 
trant agrees to the condition, result in competition being less vibrant or effi- 
cient. When the entrant agrees to such a build-out requirement, prices may be 
higher than they would be otherwise, due in part to the entrant’s increased con- 
struction costs or inability to make optimal technology choices, or because the 
area actually cannot economically support another competitor.” 

In other words, buildout mandates stifle competition. When faced with a build- 
out requirement as a condition for receiving a franchise, a competitor may not enter 
the market. Or, if the new entrant agrees to the build-out requirement, it may have 
to charge higher rates. 

Chairman Martin, do you find the Department’s comments about the counter-pro- 
ductive impacts of a new entrant build-out requirement credible? 

Answer. I agree that unreasonable build-out requirements and timeframes could 
discourage new entrants and stifle competition. The points that the Department of 
Justice makes are echoed in the comments of a wide range of commenters, including 
new entrants to the video marketplace like incumbent local exchange carriers and 
broadband service providers, equipment manufacturers, and advocacy groups. Some 
provided specific examples of this. For instance, one telephone company indicated 
that it has withdrawn more than 25 percent of the requests it has made for cable 
franchises due to build-out requirements. In each case, the company withdrew its 
request after determining that compliance with the build out requirement would not 
be economically feasible. 

Question 4. Further, isn’t it true that competitive local exchange carriers (CLECs), 
who in some places are cable companies, have been allowed to enter local telephone 
markets without the economic burden of a build-out requirement? 

Answer. Yes, CLECs, including cable companies, do not have to comply with any 
build-out requirements when they seek to provide local telephone service. 

Question 5. According to the National Emergency Number Association, today 
nearly 50 percent of counties in this country do not contain a Public Safety Answer- 
ing Point (PSAP) that can accept Phase II wireless E-911 calls, meaning the call 
taker does not know the location of the call. Additionally, 25 percent of counties can 
not accept Phase I E-911 calls, meaning they have no location or callback number 
if the call gets disconnected. There are still 300 counties that do not have E-911 
for wireline service, over 100 of which lack even basic 9-1-1. And of course the VoIP 
deployment is still ongoing. Progress is being made but these numbers are trou- 
bling. Beyond issuing mandates that directly affect communications providers, what 
do you see as the proper role for the FCC, NTIA and the Federal Government gen- 
erally in providing leadership and management to ensure that all areas of this coun- 
try are E-911 enabled for all technologies and moving toward the next generation 
of technology? 

Answer. Although the FCC plays a significant role in establishing 911 rules for 
telecommunications providers, the funding of PSAPs has traditionally fallen under 
state or local jurisdiction. The Federal Government does, however, play a role in en- 
couraging and supporting state efforts to upgrade their PSAPs. The ENHANCE 911 
Act of 2004 required NTIA/DOT to establish a joint program to facilitate coordina- 
tion and communication between Eederal, state, and local emergency communica- 
tions systems, emergency personnel, public safety organizations, telecommunications 
carriers, and telecommunications equipment manufacturers and vendors involved in 
the implementation of E-911 services and create an E-911 Implementation Coordi- 
nation Office. Aside from ensuring that telecommunications providers within its ju- 
risdiction are E-911 capable, the FCC’s primary role has been to serve as a resource 
for PSAPs in their efforts to become E-911 enabled. In this capacity, the Commis- 
sion has provided technical assistance and objective evaluation concerning available 
E-911 technologies, and information on the regulatory requirements imposed on 
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service providers. The Commission has also engaged in outreach efforts with all 
stakeholders, including individual PSAPs, state PSAP coordinators, related public 
safety organizations (such as NENA), consumers, and technology vendors to increase 
awareness of the resources available at the FCC and facilitate to the maximum ex- 
tent possible further E-911 deployment. For example, in November, we will hold a 
Disabilities E-911 Summit where we intend to bring together leaders from the dis- 
abilities community, the E-911 community, partner agencies, and industry to iden- 
tify the access that people with hearing or speech disabilities need; the technologies, 
services, and applications through which access should be offered; and the techno- 
logical, policy, and commercial issues involved in providing the needed access to per- 
sons with hearing and speech disabilities. 


Response to Written Questions Submitted by Hon. Jim DeMint to 
Kevin J. Martin 

Question. Chairman Martin, Spectrum is a valuable, scarce public resource and 
spectrum auctions benefit American taxpayers. Over the past 13 years, auctions 
have deposited $20 billion into the U.S. Treasury. In fact, we have an auction occur- 
ring over at the FCC where the current gross is $13.8 billion and companies are 
still bidding. Fiscally responsible programs like auctions are critical to ensure the 
best possible management of taxpayer resources. 

Auctions are the fastest way to bring technology to market. According to the FCC, 
the period of time from application to license grant is now less than 1 year. Assur- 
ance that spectrum will be available quickly increases bidder certainty and presents 
the licensee with a strong incentive to deploy innovative systems to consumers as 
quickly as possible. Faster deployment means keeping the U.S. competitive with 
other countries and benefiting consumers who want access to more technology at 
lower prices. 

Chairman Martin, the FCC is successfully utilizing a market allocation model 
right now in the Advanced Wireless Service spectrum and later when it auctions 
the DTV spectrum in 2009. Can you give a compelling reason that the “beachfront” 
spectrum — the TV broadcast spectrum “white space” — should be allocated any dif- 
ferently? 

Answer. I agree that auctions and the licensed market allocation model have been 
extraordinarily successful in most instances. In general, the auctioning of licensed 
spectrum efficiently distributes a scarce resource to those who will put it to its high- 
est and best use. The Commission has tried to strike a balance between the licensed 
model and the unlicensed model, determining which model to use based on all of 
the relevant circumstances. The licensed model is more efficient in many cases, and 
tends to work best when spectrum rights are (1) clearly defined, (2) exclusive, (3) 
flexible, and (4) transferable. When spectrum rights lack these attributes, potential 
licensees face uncertainty and may lack incentive to invest in a license or offer serv- 
ice. In those circumstances, the unlicensed model may better optimize spectrum ac- 
cess and utilization. 

The Advanced Wireless Service spectrum currently being auctioned and the recov- 
ered analog television broadcast spectrum both fit well within the licensed model. 
Licensees of this spectrum will have clearly defined, flexible rights to use the spec- 
trum on an exclusive basis, and will be able to transfer those rights to third parties. 
Both bands allow licensees to operate wide-area, wideband systems at relatively 
high power and will protect licensees from interference from other spectrum users. 
And these services allow for flexible use — a licensee will be able to provide fixed or 
commercial mobile radio services. Spectrum with this combination of rights is rel- 
atively scarce, which tends to make it particularly valuable. 

The Commission has not determined whether spectrum in the digital television 
white spaces is better suited for use on a licensed or unlicensed basis. Any user, 
whether licensed or unlicensed, would need to protect the rights of incumbent li- 
censees and therefore would not be allowed to cause harmful radiofrequency inter- 
ference to existing licensees. As a result, white space users will have secondary 
rights only and likely will be limited in the power levels at which their devices are 
able to operate. Some have argued that such encumbered spectrum would be made 
available most efficiently on an unlicensed basis. However, the limitations that 
would need to be placed on this spectrum could be written into the licenses and 
therefore would not prevent the spectrum being made available on a licensed basis. 
Licensing the spectrum has the benefit of enabling policymakers and those in the 
affected industry to determine the source of any harmful interference. 
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Response to Written Question Submitted by Hon. John E. Sununu to 

Kevin J. Martin 

Question. A long-term problem facing law enforcement agencies, fire departments, 
and other members of the first responder community in the northern parts of New 
Hampshire — those above Line A — is the ability to obtain new radio frequencies and 
channels. The current approval process averages one to 3 years, and many applica- 
tions are simply rejected due to objections by the Canadian government. The af- 
fected agencies make a compelling case that this is unintentionally putting per- 
sonnel and American citizens in harms way. 

Please outline the current process for considering and approving applications for 
public safety licenses for use above Line A. Historically, has the Canadian govern- 
ment raised objections been within the bounds of reasonable spectrum management? 
When was the last time this process was reviewed or revised? What steps can the 
FCC take to revise the application and appeals process for new radio frequencies 
for those communities above Line A, and how soon could these steps be imple- 
mented? 

Answer. I agree that it is critical that first responders above Line A have the abil- 
ity to obtain new radio frequencies and channels when needed. 

The United States’ relationship with Canada on public safety radio systems is cur- 
rently governed by a series of binding bilateral legal agreements and protocols that 
were negotiated by the Department of State. The existing agreements specify the 
process for coordination of public safety license applications for use above Line A. 
Pursuant to these agreements, the U.S. sends Canada public safety license applica- 
tions for review. Canada approves those applications that, based on their inter- 
ference analysis, will not cause harmful radiofrequency interference to their existing 
facilities and denies those that will cause interference. If Canada denies an applica- 
tion, the U.S. may submit its own supplemental interference analysis or the U.S. 
licensee may amend its application to change its frequency, move its location, or 
lower its power so as to avoid interference to Canadian operations. The same proc- 
ess takes place in reverse — with Canada submitting its public safety license applica- 
tions to the United States for review, and the United States having an opportunity 
to reject Canadian applications. 

when Canada rejects an application, the Commission works with the applicant 
and Canada to find an alternative frequency or uses other mechanisms for resolving 
the interference concern. This process has not been revised in several years. I share 
your concern that these applications be processed on a more timely basis, and will 
work with the Department of State and our Canadian counterparts to examine 
whether there are possible improvements that could be made to the existing bilat- 
eral agreements. 
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